
CERTIFIED MAIL 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY . 
REGION 1 

5 POST OFFICE SQUARE, SUITE 100 
BOSTON, MASSACHUSETTS 02109-3912 

RETURN RECEIPT REQUESTED 

RECElVED 
March 29, 2016 ,., 16 

Robert St. Laurent 
(J) 

EPA ORC :JtJ. 
Office of Regional Hearing Clu111. St. Laurent Construction Co. Inc. 

154 Pine Street 
Nashua, NH 03060 

Dear Mr. St. Laurent: 

Enclosed please find an Administrative Complaint and Compliance Order ("Complaint"), issued to 
St. Laurent Construction Co. Inc. ("St. Laurent") by the United States Environmental Protection 
Agency, Region 1 ("EPA"). The Complaint alleges that St. Laurent has violated Sections 15 and 
409 ofTSCA, 15 U.S.C. §§ 2614 and 2689, the Residential Lead-Based Paint Hazard Reduction Act 
of 1992 ("the Act"), 42 U.S.C. § 4851 et seq., and the federal regulations promulgated thereunder, 
entitled "Renovation, Repair and Painting Rule" as set forth at 40 C.F.R. Part 745, Subparts E and L 
(the "RRP Rule"). · 

Pursuant to the authority ofTSCA Section 16, 15 U.S.C. § 2615, as well as the Debt Collection 
Improvement Act of 1996, EPA is proposing a civil penalty of $11,3 80 for the violations alleged in 
the Complaint. 

The Complaint is based on violations EPA observed during a May 13, 2015, inspection conducted at 
the offices of St. Laurent located at 154 Pine Street, Nashua, New Hampshire and on-information 
submitted by you as owner/president of St. Laurent. As a result of the inspection, EPA has 
determined St. Laurent failed to comply with the RRP Rule during renovation activities at 31 
Monica Drive, Nashua, NH and 12 Winchester Drive, Merrimack, NH, prior to EPA's inspection. 
The attached Complaint discusses: (1) the statutory authorities for EPA's enforcement action; (2) the 
nature of the alleged violations; (3) the number of violations; and (4) a brief explanation of the 
severity of each violation. 

Please be advised that St. Laurent as Respondent has the right to request a hearing regarding the 
violations alleged in the Complaint and the appropriateness of the proposed penalties. Further, 
whether or not St. Laurent chooses to request a hearing, it may request informal discussions with 
EPA representatives regarding this matter. If St. Laurent wishes to request a hearing, it must submit, 
within thirty days of receiving this letter, a written request to the EPA Regional Hearing Clerk at the 
address set forth in the enclosed Complaint. The written request, which must be submitted with an 
Answer to the Complaint, must follow the requirements of the Consolidated Rules of Practice 
Governing the Administrative Assessment of Penalties, set forth at 40 C.F.R. Part 22. A copy of 40 
C.F .R. Part 22 is enclosed: If St. Laurent does not submit an Answer within the thirty day period, it 
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Internet Address (URL) • =• ..,_· "-"-""'"""'~"-'-"".u!.!..1.1. 





may be found in default. Once in default, St. Laurent will have waived its right to a hearing and 
each allegation of violation will be deemed to be admitted. As a result, the full amount of the 
proposed penalty may be assessed against St. Laurent. 

The proposed civil penalties have been determined in accordance with TSCA Section 16, 15 U.S.C. 
§ 2615, which requires the Complainant to consider, amongst other factors, ability to pay. If St. 
Laurent has an inability to pay the proposed penalty, it may submit financial information to support 
its claim. 

Please note that many Respondents perform Supplemental Environmental Projects ("SEPs") as part 
of their settlements with EPA. SEPs are environmentally beneficial projects that a Respondent 
agrees to undertake in settlement of an environmental enforcement action and that the Respondent is 
not otherwise legally required to perform. In return, EPA considers some percentage of the cost of 
the SEP as a factor in establishing the final penalty that the Respondent will pay. EPA has issued a 
SEP Policy to help Respondents and EPA staff determine: (a) whether a proposed SEP is acceptable; 
and (b) how much of the penalty should be mitigated ifthe Respondent performs the proposed SEP. 
A copy of that policy is enclosed. Also enclosed is EPA's Information Sheet for Small Business 
Resources, which may be applicable to Respondents. 

In addition, please note that it is this office's policy to issue a press release upon resolving an 
administrative enforcement action. 

To avoid protracted and potentially expensive litigation, EPA is willing to engage in settlement 
negotiations. If St. Laurent wishes to explore the possibility of settlement or if it has any questions, 
please contact Peter DeCambre, Senior Enforcement Counsel, of my staff at (617) 918-1890. 

Sincerely yours, 

JcerrcW21 nl 
Joanna Jerison 
Legal Enforcement Manager 
Office of Environmental Stewardship 
U.S. Environmental Protection Agency - Region 1 

Enclosures: 
1. Administrative Complaint 
2. Penalty Summary - Attachment 1 
3. Consolidated Enforcement Response and Penalty Policy for the Pre-Renovation Education Rule; 

Renovation, Repair and Painting Rule; and Lead-Based Paint Activities Rule (LBP Consolidated 
ERPP) (August 2010) 

4. Consolidated Rules of Practice (40 C.F.R. Part 22) 
5. EPA's Information Sheet for Small Business Resources 
6. Copy of letter to Hearing Clerk 
7. EPA SEP Policy 
8. Copy of Certificate of Service 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 1 . 

In the Matter of: 

St. Laurent Construction Co. Inc. 
154 Pine Street 
Nashua, New Hampshire 

Respondent. 

Proceeding under Section 16(a) of the 
Toxic Substances Control Act, 
42 U.S.C. § 2615(a) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

COMPLAINT 

Docket No. 

TSCA-01-2016-0035 

COMPLAINT AND 
NOTICE OF 
OPPORTUNITY FOR 
HEARING 

I. STATUTORY AND REGULATORY BACKGROUND 

1. This Administrative Complaint and Notice of Opportunity for Hearing 

("Complaint") is issued pursuant to Section 16(a) of the Toxic Substances Control Act 

("TSCA"), 15 U.S.C. § 2615(a), 40 C.F.R. § 745.118, and the Consolidated Rules of 

Practice Governing the Administrative Assessment of Civil Penalties, Issuance of 

Compliance or Corrective Action Orders, and the Revocation, Termination or Suspension 

of Permits ("Consolidated Rules of Practice"), 40 C.F.R. Part 22. Complainant is the 

Legal Enforcement Manager of the Office of Environmental Stewardship, U.S. 

Environmental Protection Agency ("EPA"), Region 1. Respondent, St. Laurent 

Construction Co. Inc. ("St. Laurent" or "Respondent"), is hereby notified of 

Complainant's determination that Respondent has violated Sections 15 and 409 ofTSCA, 

15 U.S.C. § 2689, the Residential Lead-Based Paint Hazard Reduction Act of 1992 ("the 

Act"), 42 U.S.C. § 4851 et seq., and the federal regulations promulgated thereunder; 

entitled "Residential Property Renovation," as set forth at 40 C.F.R. Part 745, Subpart E. 

RECEIVED 
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Complainant seeks civil penalties pursuant to Section 16 ofTSCA, 15 U.S.C. § 2615, 

which provides that violations of Section 409 of TSCA are subject to the assessment by 

Complainant of civil and/or criminal penalties. 

2. In 1992, Congress passed the Act in response to findings that low-level 

lead poisoning is widespread among American children, that pre-1980 American housing 

stock contains more than three million tons of lead in the form of lead-based paint, and 

that the ingestion of lead from deteriorated or abraded lead-based paint is the most 

common cause of lead poisoning in children. One of the stated pilrposes of the Act is to 

ensure that the existence 'of lead-based paint hazards is taken into account during the 

renovation of homes and apartments. To carry out this purpose, the Act added a new title 

to TSCA entitled "Title IV-Lead Exposure Reduction," which currently includes Sections 

401-411ofTSCA,15 U.S.C. §§ 2681-2692. 

3. In 1996, EPA promulgated regulations to implement Section 402(a) of 

TSCA, 15 U.S.C. § 2682(a). These regulations are set forth at 40 C.F.R. Part 745, 

Subpart L. In 1998, EPA promulgated regulations to implement Section 406(b) of the 

Act. These regulations are set forth at 40 C.F.R. Part 745, Subpart E. In 2008, EPA 

promulgated regulations to implement Section 402(c)(3) ofTSCA, 15 U.S.C. §2682(c)(3) 

by amending 40 C.F.R. Part 745, Subparts E and L (the "Renovation, Repair and Painting 

Rule" or the "RRP Rule"). 

4. Pursuant to 40 C.F.R. § 745.82, the regulations in 40 C.F.R. Part 745, 

Subpart E apply to all renovations performed for compensation in "target housing" and 

"child-occupied facilities." "Target housing" is defined as any housing constructed prior 
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to 1978, except housing for the elderly or disabled (unless any child who is less than six 

years old resides or is .expected to reside in such housing), or any 0-bedroom dwelling. 

5. The implementing regulations set forth at 40 C.F.R. Part 745, Subpart E, 

require: a firm that performs, offers, or claims to perform renovations for compensation 

to obtain an initial certification from EPA pursuant to 40 C.F.R. § 745.8l(a)(2)(ii); a firm 

performing the renovations to provide the owner of the unit with the EPA pamphlet 

entitled "Renovate Right," pursuant to 40 C.F.R. § 745.84(a)(l); a firm to retain records 

pursuant to 40 C.F.R. § 745.86(a). 

6. Pursuant to Section 409 of TSCA, it is unlawful for any person to fail to 

comply with any rule issued under Subchapter IV ofTSCA (such as the RRP Rule). 

Pursuant to 40 C.F.R. § 745.87(a), the failure to comply with a requirement of the RRP 

Rule is a violation of Section 409 of TSCA. 

7. Section 16(a)(l) ofTSCA, 15 U.S.C. § 2615(a)(l), provides that any 

person who violates a provision of Section 15 or 409 of TSCA shall be liable to the 

United States for a civil penalty. 

8. Section 16(a) ofTSCA and 40 C.F.R. § 745.87(d) authorize the 

assessment of a civil penalty of up to $25,000 per day per violation of the RRP Rule. 

Pursuant to the Debt Collection Improvement Act of 1996; 31 U.S.C. § 3701, and 40 

C.F.R. Part 19, violations that occurred after March 15, 2004 through January 12, 2009, 

are subject to penalties up to $32,000 per day per violation. Violations that occurred on 

or after January 13, 2009, are subject to penalties up to $37,500 per day per violation. See 

73 Fed. Reg. 75340 (December 11, 2008). 
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II. GENERAL ALLEGATIONS 

9. Respondent is a corporation registered in New Hampshire with its 

principal place of business located at 154 Pine Street, Nashua, New Hampshire. 

Respondent is a construction company that builds and renovates properties in New 

Hampshire. 

10. On or about June 11, 2014, St. Laurent performed a renovation on a single 

family residential home (the "Monica Drive Property") located at 31 Monica Drive, 

Nashua, New Hampshire. On information and belief, St. Laurent renovated the Monica 

Drive Property by constructing a shed roof dormer which included, among other things: 

demolishing walls of two bedrooms; removing the back half of the home's roof; 

removing siding; removing old windows, door casings, and baseboards; relocating 

baseboard plumbing; framing walls; and installing new windows, door casings, and 

baseboards. 

11. On or about January 20, 2014, St. Laurent performed a renovation on a 

single family residential home (the "Winchester Drive Property") located at 12 

Winchester Drive, Merrimack, New Hampshire. On information and belief, St. Laurent 

performed kitchen renovations at the Winchester Drive Property which included, among 

other things: removing old windows and window casements, cabinets, drywall, flooring 

and ceiling lights; installing new windows and window casements, cabinets, drywall, 

flooring, and ceiling lights; and installing new gas piping. 

12. The Monica Drive Property was constructed in 1968. The Winchester 

Drive Property was constructed in .1972 (collectively, the "Properties"). The Properties 
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are "target housing" as defined in TSCA Section 401(17), 15 U.S.C. § 2681(17), and 40 

C.F.R. § 745.103. 

13. Robert St. Laurent is the owner and president of St. Laurent. St. Laurent 

functioned as the general contractor for the renovation activities at the Properties. 

14. At all times relevant to this Complaint, the renovation activities at the 

Monica Drive Property and the Winchester Drive Property constituted "renovations," as 

defined in 40 C.F.R. § 745.83. 

15. At all times relevant to this Complaint, the renovation activities at the 

Properties constituted "renovations for compensation" subject to the RRP Rule. See 40 

C.F.R. § 745.82. Furthermore, the renovation activities at the Properties did not satisfy 

the requirements for an exemption to the provisions of TSCA or the RRP Rule. 

16. At all times relevant to this Complaint, Respondent was a "firm," as 

defined in 40 C.F.R. § 745.83. 

17. At all times relevant to this Complaint, Respondent was a "renovator," as 

defined in 40 C.F.R. § 745.83. 

18. On Ma)' 13, 2015, inspectors from EPA, Region 1, conducted an 

inspection at Respondent's office to evaluate Respondent's compliance with the RRP 

Rule. During the inspection, Mr. St. Laurent stated that he is a RRP certified renovator, 

but that the company, St. Laurent, is not a RRP certified firm. Mr. St. Laurent stated that 

he has two employee workers, neither of whom is a RRP certified renovator. 

19. At all times relevant to this Complaint, no employees of Respondent were 

certified renovators pursuant to 40 C.F.R. § 745.90. At the time of the renovation 

activities at the Properties, Respondent was not a certified firm pursuant to 40 C.F.R. 
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§ 745.89(a). 

20. As a result of the inspection, Complainant has identified the following 

violations of Section 409 of TSCA and the RRP Rule. 

III. VIOLATIONS 

Count 1 - Failure to Obtain Firm Certification 

21. Complainant incorporates by reference paragraphs 1 through 20. 

22. Pursuant to 40 C.F.R. § 745:89(a), firms performing renovations for 

compensation must apply to EPA for certification to perform renovations or dust 

sampling. To apply, a firm must submit to EPA a completed "Application for Firms," 

signed by an authorized agent of the firm, and pay at least the correct amount of fees. 

23. Pursuant to 40 C.F.R. § 745.81(a)(2)(ii), on or after April 22, 2010, no 

firm may perform, offer, or claim to perform renovations without certification from EPA 

under 40 C.F.R. § 745.89 in target housing, unless the renovation qualifies for one of the 

exceptions identified in§ 745.82(a) or (b). 

24: At all times relevant to this Complaint, Respondent had not obtained firm 

certification prior to beginning renovation activities at the Properties. Furthermore, 

Respondent did not satisfy the requirements for an exceptions to the certification 

provisions of TSCA or the RRP Rule. 

25. Respondent's failure to obtain firm certification prior to beginning 

renovation activities constitutes a violation of 40 C.F.R §§ 745.89(a), 745.81 (a)(2)(ii), 

and Section 409 of TSCA. 

Count 2 - Failure to Provide the Owner of the Property with the EPA- · 
Approved Pamphlet 

26. Complainant incorporates by reference paragraphs 1through25. 
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27. Pursuant to 40 C.F.R. §§ 745.84(a)(l) and 745.84(a)(l)(i), firms 

performing renovations must provide the owner prior to the start of renovations, with the 

EPA pamphlet entitled "Renovate Right" and obtain from the owner written 

acknowledgment that the owner has received the pamphlet. In addition, the signed and 

dated acknowledgment ofreceipt must be retained, as required by§ 745.86(a) and (b)(2) 

for a period of three years. 

28. Prior to performing renovation activities at the Properties, Respondent did 

not provide the owner of each of the Properties with the EPA pamphlet. 

29. Respondent's failure to provide the owners of the Properties, prior to the 

start of renovations, with the EPA pamphlet and failure to obtain a written 

acknowledgment of receipt that the owner has received the pamphlet constitutes 

violations of 40 C.F.R. §§ 745.84(a)(l), 745.84(a)(l)(i) and Section 409 of TSCA. 

Count 3 - Failure to Establish and Maintain Records 

30. Complainant incorporates by reference paragraphs 1 through 29. 

31. Pursuant to 40 C.F.R. § 745.86(a), firms performing renovations must 

retain records necessary to demonstrate compliance with 40 C.F.R. Part 745, Subpart E 

for a period of three years following completion of renovations. 

32. Respondent did not retain records documenting compliance with 40 C.F.R. 

Part 745, Subpart E. At the time of the EPA inspection, St. Laurent did not have any 

records regarding RRP requirements, as required by 40 C.F.R. § 745.86(a). 

33. Respondent's failure to retain records necessary to demonstrate 

compliance with 40 C.F.R. Part 745, Subpart E for a period of three years following 

completion of renovations at the Properties constitutes violations of 40 C.F .R. 
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§ 745.86(a) and Section 409 ofTSCA. 

IV. PROPOSED PENALTY 

34. In determining the amount of any penalty to be assessed, Section 16 of 

TSCA requires Complainant to consider the nature, circumstances, extent and gravity of 

. the violations and, with respect to Respondent, its ability to pay, the effect of the 

proposed penalty on the ability to continue to do business, any history of prior such 

violations, the degree of culpability, and such other matters as justice may require. 

35. To assess a penalty for the alleged violations in this Complaint, 

Complainant has taken into account the particular facts and circumstances of this case 

with specific reference to EPA' s August 2010 Interim Final Policy entitled, 

"Consolidated Enforcement Response and Penalty Policy for the Pre-Renovation 

Education Rule; Renovation, Repair and Painting Rule; and Lead-Based Paint Activities 

Rule" (the "LBP Consolidated ERPP"), a copy of which is enclosed with this Complaint 

as Attachment 2. The LBP Consolidated ERPP provides a rational, consistent, and 

equitable calculation methodology for applying the statutory penalty factors enumerated 

above to particular cases. Complainant proposes that Respondent be assessed a civil 

penalty in the amount of eleven thousand three hundred eighty dollars ($11,3 80) for the 

TSCA violations alleged in this Complaint. (See Attachment 1 to this Complaint 

explaining the reasoning for this penalty.) The provisions violated and the corresponding 

penalties are as follows: 

Count Regulation Violated Description Penalty 

1 40 C.F.R § 745 .8l(a)(2)(ii) Failure to Obtain Firm Certification $4,500 

2 40 C.F.R. § 745.84(a)(l) Failure to provide property owners with $5,680 
the EPA-approved pamphlet ("Renovate 
Right") (2 violations. $2,840 per 
violation. Total $5,680) 
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3 40 C.F.R. § 745.86(a) Failure to retain records (2 violations. $1,200 
$600 oer violation. Total $1,200) 

Adjustment Factors $0 

Total $11,380 

V. NOTICE OF OPPORTUNITY TO REQUEST A HEARING 

36. As provided by Section 16(a)(2)(A) ofTSCA, 15 U.S.C. § 2615(a)(2)(A), 

and in accordance with 40 C.F .R. § 22.14, Respondent has a fight to request a hearing on 

any material fact alleged in this Complaint. Any such hearing would be conducted in 

accordance with EPA's Consolidated Rules of Practice, 40 C.F.R. Part 22, a copy of 

which is enclosed with this Complaint. Any request for a hearing must be included in 

Respondent's written Answer to this Complaint ("Answer") and filed with the Regional 

Hearing Clerk at the address listed below within thirty (30) days ofreceipt of this 

Complaint. 

37. The Answer shall clearly and directly admit, deny, or explain each of the 

factual allegations contained in the Complaint. Where Respondent has no knowledge as 

to a particular factual allegation and so states, the allegation is deemed denied. The 

failure of Respondent to deny an allegation contained in the Complaint constitutes an 

admission of that allegation. The Answer must also state the circumstances or arguments 

alleged to constitute the grounds of any defense; the facts that Respondent disputes; the 

basis for opposing any proposed penalty; and whether a hearing is requested. See 40 

C.F .R. § 22.15 of the Consolidated Rules of Practice for the required contents of an 

Answer. 
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38. Respondent shall send the original and one copy of the Answer, as well as 

a copy of all other documents that Respondent files in this action, to the Regional 

Hearing Clerk at the following address: 

Wanda A. Santiago 
Regional Hearing Clerk 

U.S. EPA, Region 1 
5 Post Office Square - Suite 100 

Mail Code: ORA18-1 
Boston, Massachusetts 02109-3 912 

39. Respondent shall also serve a copy of the Answer, as well as a copy of all 

other documents that Respondent files in this action, to Peter DeCambre, the attorney 

assigned to represent Complainant in this matter, and the person who is designated to 

receive service in this matter under 40 C.F.R. § 22.5(c)(4), at the following address: 

Peter DeCambre 
Senior Enforcement Counsel 

U.S. EPA, Region 1 
5 Post Office Square - Suite 100 

Mail Code: OES04-2 
Boston, Massachusetts 02109-3912 

40. If Respondent fails to file a timely Answer to the Complaint, Respondent 

may be found to be in default, pursuant to 40 C.F .R. § 22.17 of the Consolidated Rules of 

Practice. For purposes of this action only, default by Respondent constitutes an 

admission of all facts alleged in the Complaint and a waiver of Respondent's right to 

contest such factual allegations under Section 16(a)(2)(A) ofTSCA. Pursuant to 40 

C.F.R. § 22.17(d), the penalty assessed in the default order shall become due and payable 

by Respondent, without further proceedings, thirty (30) days after the default order 

becomes final. 
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41. The filing of service of documents other than the complaint, rulings, 

orders, and decisions, in all cases before the Region 1 Regional Judicial Officer governed 

by the Consolidated Rules of Practice may be filed and served by email, consistent with 

the "Standing Order Authorizing Filing and Service by E-mail in Proceedings Before the 

Region 1 Regional Judicial Officer," a copy of which has been provided with the 

Complaint. 

VI. SETTLEMENT CONFERENCE 

42. Whether or not a hearing is requested upon filing an Answer, Respondent 

may confer informally with Complainant or his designee concerning the violations 

alleged in this Complaint. Such conference provides Respondent with an opportunity to 

respond informally to the allegations, and to provide whatever additional information 

may be relevant to the disposition of this matter. To explore the possibility of settlement, 

Respondent or Respondent's counsel should contact Peter DeCambre, Senior 

Enforcement Counsel, at the address cited above or by calling (617) 918-1890. Please 

note that a request for an informal settlement conference by Respondent does not 

automatically extend the 30-day time period .within which a written Answer must be 

submitted in order to avoid becoming subject to default. 

43. The following documents are attachments to this Complaint: 

1. Proposed Penalty Summary 
2. Consolidated Enforcement Response and Penalty Polity 

for the Pre-Renovation Education Rule; Renovation, 
Repair and Painting Rule; and Lead-Based Paint 
Activities Rule 

3. Consolidated Rules of Practice 
4. Standing Order Authorizing Filing and Service by E

mail in Proceedings Before the Region 1 Regional 
Judicial Officer 

5. EPA's Information Sheet for Small Business Resources 

11 





Joanna J erison 
Legal Enforcement Manager 
Office of Environmental Stewardship 
U.S. EPA, Region 1 
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In Re: St. Laurent Construction Co. Inc. 
Docket No.: TSCA-01-2016-0035 

CERTIFICATE OF SERVICE 

I hereby certify that the Administrative Complaint has been sent to the following persons on the 
date noted below: 

Original and one copy, 
hand-delivered: 

One copy by Certified Mail: 

Dated: 

Wanda Rivera 
Regional Hearing Clerk (RAA) 
U.S. EPA, Region I 
5 Post Office Square, Suite 100 (ORA 18-1) 
Boston, Massachusetts 02109 - 3 912 

St. Laurent Construction Co. Inc. 
Robert St. Laurent, Owner/President 
154 Pine Street 
Nashua, NH 03060 

Peter DeCambre 
Senior Enforcement Counsel 
U.S. Environmental Protection Agency, 
Region 1 
5 Post Office Square, Suite 100 (OES 4-1) 
Boston, Massachusetts 02109 - 3 912 
Tel (617) 918-1890 
Electronic Fax (617) 918-0890 





ATTACHMENT 1 TO COMPLAINT 

In the Matter of St. Laurent Construction Co. Inc. 
Docket No.: TSCA-01-2016-0035 

PROPOSED PENALTY SUMMARY 

Purs.uant to EPA' s August 20 I 0 Consolidated Enforcement Response and Penalty Policy for the 
Pre-Renovation Education Rule; Renovation, Repair and Painting Rule; and Lead-Based Paint 
Activities Rule ("LBP Consolidated ERPP"), EPA proposes a civil penalty in the amount of 
$11,3 80 to be assessed against St. Laurent Construction Co. Inc., as follows 1: 

COUNT 1 - Failure to Obtain Initial Firm Certification from EPA 

Provision Violated: 40 C.F.R. § 745.8l(a)(2)(ii) requires that all firms performing renovations 
for compensation must apply to EPA for certification to perform renovations or dust sampling. 
No firm may perform, offer, or claim to perform renovations without certification from EPA 
under 40 C.F.R. § 745.89 in target housing or child-occupied facilities, unless the renovation 
qualifies for one of the exceptions identified in 40 C.F.R. § 745.82. 

Circumstance Level: The failure to obtain certification from EPA prior to performing 
renovations results in a medium probability of impacting human health and the environment 
because a firm that is not certified by EPA is less likely to comply with the work practice 
standards of 40 C.F.R § 745.85. As a result, under the LBP Consolidated ERPP Appendix A, a 
violation of 40 C.F.R. § 745.8l(a)(2)(ii) is a Level 3a violation. 

Extent of Harm: The LBP Consolidated ERPP takes into consideration the risk factors for 
exposure to lead-based paint and lead-based paint hazards. The potential for harm is measured 
by the age of children living in the target housing and the presence of pregnant women living in 
the target housing. Children under the age of six are most likely to be adversely affected by the 
presence of lead-based paint and lead-based paint hazards, because of how they play and ingest 
materials from their environment, and because of their vulnerability due to their physical 
development. The harmful effects that lead can have on children under the age of six warrants a 
major extent factor. Children between the ages of six and eighteen may be adversely affected by 
the presence of lead-based paint and lead-based paint hazards because of their vulnerability due 
to their physical development. The harmful effects that lead can have on children between the 
ages of six and eighteen warrant a significant extent factor. The documented absence of children 
or pregnant" women warrants a minor extent factor. 

1 Section 16(a) ofTSCA and 40 C.F.R. § 745.87(d) authorize the assessment ofa civil penalty of up to $25,000 per 
day per violation of the RRP Rule. Pursuant ·to the Debt Collection Improvement Act of 1996, 31 U .S.C. § 370 I, 
and 40 C.F.R. Part 19, violations that occurred after March 15, 2004 through January 12, 2009, are subject to 
penalties up to $32,000 per day per violation. Violations that occur on or after January 13, 2009, are subject to 
penalties up to $37,500 per day per violation. See 73 Fed. Reg. 75340 (December 11 , 2008). 





Respondent St Laurent failed to obtain firm certification before conducting renovation activities 
at the following target housing property2

: 

Respondent 

St. Laurent 

Address Work Children Extent of Harm Gravity-
Date /Ages Based Penalty 

12 Winchester Drive, 
1120114 None 

Minor $4,500 
Merrimack, NH 

COUNT 2 - Failure to Provide the Owner of the Property with the EPA
Approved Pamphlet 

Provisions Violated: 40 C.F.R. § 745.84(a)(l) requires firms performing renovations to, no 
more than 60 days before beginning renovation activities, provide the owner of the unit with a 
full and complete copy of an EPA-developed or EPA-approved lead-safe renovation pamphlet 
("Pamphlet"), as defined at 40 C.F.R. § 745.83. The renovating firm must also either: (i) obtain 
from the owner a written acknowledgment that the owner has received the Pamphlet; or (il) 
obtain a certificate of mailing at least seven days prior to the renovation. In addition, the signed 
and dated acknowledgment ofreceipt must be retained, as required by§ 745.86(a) and (b)(2) for 
a period of three years. 

Circumstance Level: The failure to provide the owner of the unit with the EPA-approved lead
safe renovation pamphlet results in a high probability of impacting the human health and the 
environment by impairing the owner's ability to properly assess information regarding the risks 
associated with exposure to lead-based paint, lead dust, and debris. As a result, under the LBP 
Consolidated ERPP Appendix A, a violation of 40 C.F.R § 745.84(a)(l) is a Level 1 b violation. 

Extent of Harm: The LBP Consolidated ERPP takes into consideration the risk factors for 
exposure to lead-based paint and lead-based paint hazards. The potential for harm is measured 
by the age of children living in the target housing and the presence of pregnant women living in 
the target housing. Children under the age of six are most likely to be adversely affected by the 
presence of lead-based paint and lead-based paint hazards, because of how they play and ingest 
materials from their environment, and because of their vulnerability due to their physical 
development. The harmful effects that lead can have on children under the age of six warrants a 
major extent factor. Children between the ages of six and eighteen may be adversely affected by 
the presence oflead-based paint and lead-based paint hazards because of their vulnerability due 
to their physical development. The harmful effects that lead can have on children between the 
ages of six and eighteen warrant a significant extent factor. The documented absence of children 
or pregnant women warrants a minor extent factor. 

Respondent St. Laurent failed to provide a lead safe renovation pamphlet to the owners of the 
following target housing properties before conducting renovations at those properties: 

2 The failure to obtain firm certification is considered a one-time violation. Therefore, EPA is proposing this penalty 
for the first renovation job that is the subject of the complaint performed by Respondent Pike. 
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Respondent Address Work Children Extent of Harm Gravity-
Date /Ages Based Penalty 

St. Laurent 12 Winchester Drive, 
1120/14 None 

Minor $2,840 
Merrimack, NH 

St. Laurent 31 Monica Drive, 
6111/14 None 

Minor $2,840 
Nashua, NH 

COUNT 3 - Failure to Establish and Maintain Records 

Provisions Violated: 40 C.F.R. § 745.86(a), firms performing renovations must retain records 
necessary to demonstrate compliance with 40 C.F.R. Part 745, Subpart E for a period of three 
years following completion of renovations. 

Circumstance Level: The failure to retain records necessary to demonstrate compliance with 40 
C.F.R. Part 745, Subpart E for a period of three years following completion ofrenovations at the 
Properties results in a low probability of harm. As a result, under the LBP Consolidated ERPP 
Appendix A, a violation of 40 C.F.R § 745.86(a) is a Level 6a violation. 

Extent of Harm: The LBP Consolidated ERPP takes into consideration the risk factors for 
exposure to lead-based paint and lead-based paint hazards. The potential for harm is measured 
by the age of children living in the target housing and the presence of pregnant women living in 
the target housing. Children under the age of six are most likely to be adversely affected by the 
presence of lead-based paint and lead-based paint hazards, because of how they play and ingest 
materials from their environment, and because of their vulnerability due to their physical 
development. The harmful effects that lead can have on children under the age of six warrants a 
major extent factor. Children between the ages of six and eighteen may be adversely affected by 
the presence of lead-based paint and lead-based paint hazards because of their vulnerability due 
to their physical development. The harmful effects that lead can have on children between the 
ages of six and eighteen warrant a significant extent factor. The documented absence of children 
or pregnant women warrants a minor extent factor. 

Respondent St. Laurent failed to maintain records demonstrating compliance with the RRP Rule 
after conducting renovations at the following target housing properties: 

Respondent Address Work Children Extent of Harm Gravity-
Date /Ages Based Penalty 

St. Laurent 12 Winchester Drive, 
1/20/14 None 

Minor $600 
Merrimack, NH 

St. Laurent 31 Monica Drive, 
6111/14 None 

Minor $600 
Nashua, NH 

Total penalty for all RRP Rule violations: $11,380. 
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I. Introduction 

This document sets forth guidance for the U.S. Environmental Protection Agency (EPA 
or the Agency) to use in determining the appropriate enforcement response and penalty amount 
for violations of Title IV of the Toxic Substances Control Act (TSCA) which gives the Agency 
the authority to address lead-based paint (LBP) and LBP hazards in target housing, and other 
buildings and structures. The goal of this consolidated Enforcement Response and Penalty 
Policy (ERPP) is to provide fair and equitable treatment of the regulated community, predictable 
enforcement responses, and comparable penalty assessments for comparable violations, with 
flexibility to allow for individual facts and circumstances of a particular case. The Renovation, 
Repair, and Painting Rule (RRP Rule),1 Pre-Renovation Education Rule (PRE Rule),2 and Lead
Based Paint Activities, Certification, and Training Rule (LBP Activities Rule )3 were each 
promulgated under the authority of Title IV ofTSCA and are addressed in this ERPP.4 

This guidance applies only to violations ofEPA's civil regulatory programs. It does not 
apply to enforcement pursuant to criminal provisions of laws or regulations that are enforced by 
EPA. The procedures set forth in this document are intended solely for the guidance of 
government professionals. They are not intended and cannot be relied on to create rights, 
substantive or procedural, enforceable by any party in litigation with the United States. The 
Agency reserves the right to act at variance with this policy and to change it at any time without 
public notice. This policy is not binding on the Agency. Enforcement staff should continue to 
make appropriate case-by-case enforcement judgments, guided by, but not restricted or limited 
to, the policies contained in this document. 

This Policy is immediately effective and applicable, and it supersedes any enforcement 
response or penalty guidance previously drafted or issued for the PRE Rule or LBP Activities 
Rule. 

II. Overview of the Policy 

This ERPP is divided into four main sections. The first section, "Introduction, Overview 
and Background" provides the statutory and regulatory setting for this policy. The second 
section, "Determining the Level of Enforcement Response," describes the Agency's options for 

1 
40 C.F.R. Part 745, Subparts E, Land Q (73 Fed. Reg. 21692; April 22, 2008) (amending the PRE Rule, LBP 

Activities Rule, and State/Tribal Programs Rule, respectively, at§§ 745.80-745.91 , § 745.220, § 745.225, § 745 .320, 
§ 745.324, § 745.326, § 745.327, § 745.339). www.epa.gov/lead/pubs/renovation.htm#tenants, or 
www .gpoaccess.gov. 
2 

40 C.F.R. Part 745, Subpart E (§§ 745.80-745.88) (63 Fed. Reg. 29907; June 1, 1998). 
3 

40 C.F.R. Part 745, Subpart L (§§ 745.220- 745.239) (61 Fed. Reg. 45778; August 29, 1996, as amended 64 Fed. 
Reg. 42849; August. 6, 1999). 
4 

The § 1018 Disclosure Rule is addressed in a separate ERPP available in Appendix C at TSCA Enforcement Policy 
and Guidance Documents. 
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responding to violations of TSCA. The third section, "Assessing Civil Administrative 
Penalties," elaborates on EPA's policy and procedures for calculating civil penalties against 
persons who violate section 409 ofTSCA by failing or refusing to comply with the regulatory 
requirements of the PRE, RRP and LBP Activities Rules. The forth section, the appendices, 
contains, among other things, tables to be used in calculating civil penalties for this policy. The 
appendices to this ERPP are: Appendix A - Violations and Circumstance Levels; Appendix B -
Gravity-Based Penalty Matrices; Appendix C - References for Policy Documents; Appendix D -
List of Supplemental Environmental Projects (SEPs). 

III. Background 

In 1992, the United States Congress enacted Title X - Residential Lead-Based Paint 
Hazard Reduction Act of 1992, 42 United States Code (U.S.C.) § 4851 (enacted as Title X of the 
Housing and Community Development Act of 1992). Section 1021 of Title X amended the 
Toxic Substances Control Act to add Title IV, entitled "Lead Exposure Reduction." 

Pursuant to Section 406(b) ofTSCA, EPA promulgated regulations at 40 C.F.R. Part 745, 
Subpart E, residential property renovations, requiring, among other things, persons who perform 
for compensation a renovation of pre-1978 housing ("target housing") to provide a lead hazard 
information pamphlet to the owner and occupant prior to commencing the renovation. 

Pursuant to Section 402(a) ofTSCA, EPA promulgated regulations at 40 C.F.R. Part 745, 
Subpart L, Lead-Based Paint Activities, prescribing procedures and requirements for the 
accreditation of training programs and renovations, procedures and requirements for the 
certification of individuals and firms engaged in lead-based paint activities, work practice 
standards for performing such activities, and delegation of programs. 

Pursuant to Section 402(c)(3) ofTSCA, EPA promulgated regulations amending at 40 
C.F.R. Part 745, Subparts E and L, residential property renovations, prescribing procedures and 
requirements for the accreditation of training programs, certification of individuals and firms, 
work practice standards for renovation, repair and painting activities in target housing and child 
occupied facilities, and delegation of programs (Subpart Q) under Section 404. 

Pursuant to Section 408 of TSCA, each department, agency, and instrumentality of the 
executive, legislative, and judicial branches of the federal government is subject to all federal , 
state, interstate, and local requirements, both substantive and procedural, regarding lead-based 
paint, lead-based paint activities, and lead-based paint hazards. 5 

5 Therefore, federal agencies are subject to the PRE, RRP, and LBP Activities Rules ERPP and EPA has statutory 
penalty authority over federal agencies for violations of the LBP, LBP activities and LBP hazard requirements (15 
U.S.C. § 2688). Regions generally must notify and consult with OECA's Federal Facilities Enforcement Office 
prior to bringing an enforcement action against a federal agency. See, Appendix C, Memorandum, Redelegation of 
Authority and Guidance on Headquarters Involvement in Regulatory Enforcement Cases. 
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The failure or refusal to comply with any requirement of the PRE, RRP, or LBP 
Activities Rules is a prohibited act under Section 409 ofTSCA (15 U.S.C. § 2689) and civil 
penalties can be assessed to address such violations pursuant to Section 16 ofTSCA (15 U.S.C. § 
2615) for each violation of Section 409. A civil penalty action is the preferred enforcement 
response for most violations. 

Once the Agency finds that a violation of TSCA has occurred, it will need to determine . 
the appropriate level of enforcement response for the violation. 6 EPA can respond with a range 
of enforcement response options. These options include: 

• Civil Administrative Complaints 
• Notices of Noncompliance 
• Civil Judicial Referrals 
• Criminal Proceedings 

I. Civil Administrative Complaints 

A civil administrative complaint7 is the appropriate response to violations of the PRE, 
RRP, and LBP Activities Rules or failure to comply with a Notice of Noncompliance. Violators 
may be subject to civil administrative action ineluding the assessment of civil penalties, with or 
without conditions, pursuant to 15 U.S.C. § 2615(a). Civil penalties are to be assessed by the 
Administrator by an order made on the record, after the violator is given a written notice and 
opportunity to request a hearing on the order, within 15 days of the date the notice is received by 
the violator. 

A civil administrative complaint may include a proposed penalty that has been calculated 
pursuant to this policy. Alternatively, the complaint may specify the number of violations for 
which a penalty is sought, a brief explanation of the severity of each violation alleged, and a 
recitation of the statutory penalty authority applicable for each violation in the complaint. 8 This 
latter approach would not eliminate the need for EPA to specify a proposed penalty during the 
course of the administrative litigation and explain in writing how the proposed penalty was 
calculated in accordance with 15 U.S.C. § 2615, but would postpone the requirement until after 
the filing of pre-hearing information exchanges, at which time each party shall have exchanged 
all factual information considered relevant to the assessment of a penalty.9 

6 
See, Appendix C, TSCA Enforcement Policy and Guidance Documents, Memorandum, Final List of Nationally 

Significant Issues and Process for Raising Issues to TPED; November 1, 1994 or current revision. The NSI guidance 
was developed as implementation guidance to a memorandum, Redelegation of Authority and Guidance on 
Headquarters Involvement in Regulatory Enforcement Cases, Steven A. Herman, July 11, 1994. 
: A pre-filing notice or letter may be issued prior to the filing of a civil administrative complaint. 

See, 40 C.F.R. § 22.14(a)(4). 
9 See, 40 C.F.R. § 22.19(a)(4). 
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A civil administrative action can result in an enforceable agreement and the assessment 
of a penalty or a decision rendered by an Administrative Law Judge. 10 Before an administrative 
penalty order becomes final, the Administrator must provide each Respondent, including federal 
agencies, with notice and an opportunity for a formal hearing, on the record, 11 in accordance with 
the Administrative Procedures Act. EPA's general rules of administrative practice are set forth 
in 40 C.F .R. Part 22, entitled "Consolidated Rules of Practice Governing the Administrative 
Assessment of Civil Penalties and the Revocation!fermination or Suspension of Permits." 

II. Notices of Noncompliance 

On a case-by-case basis, EPA may determine that the issuance of a notice of 
noncompliance (NON), 12 rather than a civil administrative complaint is the most 
appropriate enforcement response to a violation. 13 A NON should be issued to address 
violations in the following circumstances: 

1. Where a first time violator's violation has low probability of re-occurrence 14 and 
low potential for harm; or 

ii. When a violator is in substantial compliance with the requirement as the specific 
facts and circumstances support. 

A NON should, when necessary: 

i. Require corrective action by a specified date to return the violator to full 
compliance and resolve the violation(s); 

11. Specify the type and nature of the corrective action necessary to return the 
violator to full compliance. 

10 EPA may, at its discretion, issue a press release or advisory to notify the public of the filing of an enforcement 
action, settlement, or adjudication concerning a person's violation ofTSCA. A press release can be a useful tool to 
notify the public of Agency actions for TSCA noncompliance and specifically, to educate the public on the 
requirements ofLBP Program. The issuance ofa press release or advisory as well as the nature of their contents are 
within the sole discretion of the Agency and shall not be subject to negotiation with the violator. See, Restrictions 
on Communicating with Outside Parties Regarding Enforcement Actions, March 8, 2006. 
11 See, 15 U.S.C. § 2615(a)(2)(A). 
12 A NON is not a formal enforcement action since there is no opportunity to respond to the notice on the record. 
13 Supplementary guidance on this issuance ofNONs in lieu of complaints may be provided for specific situations. 
14 For example, ifthe same violation occurred on several occasions (e.g., a renovation firm failed to comply with the 
PRE Rule at 3 separate renovations including 3 units in a multi-unit renovation project), a NON should not be issued 
because the renovation firm demonstrated a pattern and practice of repeated violations. 
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iii. Require proof that the corrective action was taken by the specified date to 
demonstrate to the Agency's satisfaction that further action is not necessary to 
resolve the violation(s) and prevent recurrence; and 

iv. Be placed in the violator's inspection, case development report record, or other 
file to document the Agency's response. 

A NON should not: 

i. Be issued to a violator for a subsequent violation of a provision of the same rule 
(e.g., the RRP Rule) reoccurring within 5 years; or 

ii. Impose a monetary penalty. 

III. Civil Judicial Referrals 

EPA may ask the United States Department of Justice (DOJ) to seek injunctive relief in 
United States District Court under Section l 7(a) ofTSCA, 15 U.S.C. § 2616(a), to direct a 
violator to comply with the PRE, RRP, or LBP Activities Rules. 

Civil Administrative Penalty and Injunction Relief: There may be instances in which the 
concurrent filing of a civil administrative complaint for penalty and a request for civil judicial 
injunctive relief under TSCA is appropriate. 

IV. Criminal Proceedings 

This ERPP does not address criminal violations ofTSCA. However, if the civil case 
team has reason to believe that a violator knowingly violated any provision of TSCA, it should 
promptly refer the matter to the Criminal Investigation Division (CID). TSCA's criminal 
penalties are found in Section 16(b).15 In addition, pursuant to 18 U.S.C. Section 1001, it is a 
criminal violation to knowingly and willfully make a false or fraudulent statement in any matter 
within EPA'sjurisdiction. In addition, it may be considered a criminal violation to knowingly or 
willfully falsify information provided to the Agency. 

V. Parallel Criminal and Civil Proceedings 

Although the majority of EPA's enforcement actions are brought as either a civil action 
or a criminal action, there are instances when it is appropriate to bring both a civil and a criminal 
action. These include situations where the violations merit the deterrent and retributive effects of 

15 s ee, 15 U.S.C. § 2615(b). 
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criminal enforcement, yet a civil action is also necessary to obtain an appropriate remedial result, 
and where the magnitude or range of the environmental violations and the available sanctions 
make both criminal and civil enforcement appropriate. 

Active consultation and cooperation between EPA' s civil and criminal programs, in 
conformance with all legal requirements, including OECA's policy on parallel proceedings, 16 are 
critical to the success ofEPA's overall enforcement program. The success of any parallel 
proceedings depends upon coordinated decisions by the civil and criminal programs as to the 
timing and scope of their activities. For example, it will often be important for the criminal 
program to notify civil enforcement managers that an investigation is about to become overt or 
known to the subject. Similarly, the civil program should notify the criminal program when 
there are significant developments that might change the scope of the relief. In every parallel 
proceeding, communication and coordination should be initiated at both the staff and 
management levels and should continue until resolution of all parallel matters. 

16 See, Appendix C, TSCA Enforcement Policy and Guidance Documents, Memorandum, Parallel Proceedings 
Policy, Granta Y. Nakayama, September 24, 2007. 
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I. Computation of the Penalty 

In determining the amount of any civil penalty for violations of the PRE, RRP, or LBP 
Activities Rules, " ... the Administrator shall take into account the nature, circumstances, extent, 
and gravity of the violation or violations and, with respect to the violator, ability to pay, effect on 
ability to continue to do business, any history of prior such violations, the degree of culpability, 
and such other. matters as justice may require." 17 On September 10, 1980, EPA published 
"Guidelines for Assessment of Civil Penalties Under Section 16 of the Toxic Substances Control 
Act; PCB Penalty Policy"18 which describes in greater detail the "civil penalty system" under 
TSCA. The purpose ofthis system is to ensure that civil penalties are assessed in a fair, uniform 
and consistent manner; that the penalties are appropriate for the violation committed; that 
economic incentives for violating TSCA are eliminated and the penalty is a sufficient deterrent to 
future violations. The TSCA civil penalty system provides standard definitions and a calculation 
methodology for application of the statutory penalty factors that TSCA requires the 
Administrator to consider in assessing a civil penalty. The TSCA civil penalty system also states 
that as regulations are developed, specific penalty guidelines, such as this ERPP, will be 
developed adopting in detail the application of the general civil penalty system to the new 
regulation. In developing a proposed penalty, EPA will take into account the particular facts and 
circumstances of each case, with specific reference to the TSCA statutory penalty factors. This 
ERPP follows the general framework described in the 1980 "Guidelines" for apRlying the TSCA 
statutory penalty factors to violations in civil administrative enforcement cases. 9 

For each violation, the penalty amount is determined in a multi-step process: 

1. Determine the number of independently assessable violations. 

2. Determine the economic benefit. 20 One component of the total penalty is the estimated 
amount of economic benefit the respondent realized from non-compliance. This 
calculation is also subject to adjustment based on the violator's ability to pay/ability to 
continue in business. Considerations for calculating economic benefit are discussed in 
Item III "Economic Benefit of Noncompliance" and Item V "Ability to Pay/Continue in 
Business," of this Section.21 

17 See, 15 U.S.C. 2615(a)(2)(B) 
18 

See, Appendix C, TSCA Enforcement Policy and Guidance Documents, Guidelines/or Assessment of Civil 
Penalties Under Section I 6 of the Toxic Substances Control Act; PCB Penalty Policy, 45 Fed. Reg. 59771, 
September 10, 1980. The Guidelines focus on what the proper civil penalty should be if a decision is made that a 
civil penalty is the proper enforcement remedy. The Guidelines do not discuss whether the assessment of a civil 
penalty is the correct enforcement response to a specific violation. 
19 

EPA will not apply civil administrative penalty policies in civil judicial context, but rather will apply statutory 
factors. 
20 

Determining economic benefit is not specifically required by the Act, but is authorized under the ".as justice may 
;~quire" factor of 15 U.S. C. § 2615(a)(2)(B). See, 45 Fed. Reg. 59771 , Septernber 10, 1980. . 

See, Footnote 6. Please consult the current document for any requirement for consultation or concurrence. 
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3. Determine the gravity-based penalty. The other component of the total penalty is the 
gravity-based penalty. Under the TSCA Civil Penalty Guidelines, gravity-based penalties 
are determined in two stages: 

a. The first stage is the determination of a gravity-based penalty (GBP) 
(gravity refers to the overall seriousness of the violation). 
To determine the gravity-based penalty, the following factors are considered: 

i. The nature of the violation; 

ii. The circumstances of the violation; and 

iii. The extent of harm that may result from a given violation. 

These factors are incorporated into the penalty matrices in Appendix B that specify the 
appropriate gravity-based penalty22 and are discussed in more detail in Item IV of ~his section. 

The penalty amounts in the gravity based penalty matrices in Appendix B have been 
increased pursuant to the Debt Collection Improvement Act of 1996, which requires federal 
agencies to periodically adjust the stattitory maximum penalties to account for inflation. EPA 
has thus increased the maximum penalty amounts for TSCA violations to $37,500.23 Additional 
penalty inflation increases occur periodically and are incorporated by reference into this ERPP. 

b. The second stage involves adjusting the gravity-based penalty upward or 
downward. Adjustments to the penalty amount are made by considering several 
factors including the following: 

i. The violator's ability to pay/ability to continue in business; 

11. The violator's history of prior violations; 

m. The violator's degree of culpability; and 

iv. Such other matters as justice may require. 

These adjustments are discussed in more detail in Item V of this Section.24 

22 See, Footnote 6. Please consult the current document for any requirement for consultation or concurrence. 
23 See, Civil Monetary Inflation Adjustment Rule, 73 Fed. Reg. 75340, December 11 , 2008. 
24 See, Footnote 6. Please consult the current document for any requirement for consultation or concurrence. 
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II. Independently Assessable Violations 

A separate civil penalty, up to the statutory maximum, can be assessed for each 
independent violation of TSCA. A violation is considered independent if it results from an act 
(or failure to act) which is not the result of any other violation for which a civil penalty is being 
assessed or if at least one of the elements of proof is different from any other violation. 

Each requirement of the PRE, RRP, and LBP Activities Rules is a separate and distinct 
requirement and a failure to comply with any requirement is a violation of the PRE, RRP, or 
LBP Activities Rules. To determine whether a violation of the PRE, RRP, or LBP Activities 
Rules has occurred, the applicable requirements must be reviewed to determine which regulatory 
provisions have been violated. 

Examples of the training provider requirements: 

• Employ a training manager who has the requisite experience, education, and/or training. 

• Meet the minimum training curriculum requirements for each of the disciplines. 

Examples of the pre-renovation education requirements: 

• Deliver pamphlet to the owner and adult occupant before renovation begins (but not more 
than 60 days before work begins) or mail pamphlet to owner at least 7 days before 
renovation begins. 

• Obtain from the owner and adult occupant, written acknowledgement that they received 
the pamphlet or obtain a certificate of mailing at least 7 days before the renovation 
begins. 

Examples of a renovation/abatement project: 

• Retain all records for 3 years following completion of a project to demonstrate 
compliance with the PRE, RRP, or LBP Activities Rules. 

• Follow work practice standards in each unit of a multi-family housing building. 

After identifying each applicable regulatory requirement, the next step is to determine the 
number of renovations that took place or the number of affected persons to which information 
was required to be distributed or training provided. The total number of violations depends in 
part on the number of renovations or on the number of affected entities to which infom1ation was 
required to be distributed. For example: 

10 
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1. A renovator contracts with a homeowner for renovation activities within the 
homeowner's one owner-occupied unit. Even if several renovation activities were 
conducted at that location, the activity is considered one renovation for purposes of 
determining whether violations of the PRE Rule occurred, since only one person 
needs to be notified - the homeowner. 

2. A renovator contracted with an owner of a multi-unit apartment building for 20 units 
to undergo renovation. This resulted in 20 separate requirements to comply with the 
PRE Rule for purposes of determining the number of violations because each unit had 
a separate adult occupant that the renovator needed to contact. 

3. In another example, if there are three unrelated children under the age of 6 at a child
occupied facility undergoing renovation and the renovator fails to notify the 
parents/ guardians of all 3 children, the total number of vfolations for failure to 
provide the pamphlet is 3. 

Similar calculations can be performed for applicable requirements for other parts of the 
PRE, RRP, and LBP Activities Rules to determine which regulatory provisions have been 
violated. A detailed list of some, but not all, potential violations of the PRE, RRP, and LBP 
Activities Rules is provided in Appendix A. 

III. Economic Benefit of Noncompliance 

An individual renovator, renovation or abatement contractor, training firm, or any other 
entity that has violated the PRE, RRP, or LBP Activities Rule(s) and Section 409 ofTSCA 
should not profit from their actions. 

The Agency' s Policy on Civil Penalties (EPA General Enforcement Policy #GM-21), 
dated February 16, 1984, mandates the recapture of any significant economic benefit (EBN) that 
accrues to a violator from noncompliance with the law. Economic benefit can result from a 
violator delaying or avoiding compliance costs or when a violator otherwise realizes illegal 
profits through its noncompliance. A fundamental premise of the 1984 Policy is that economic 
incentives for noncompliance are to be eliminated. If, after the penalty is paid, violators still 
profit by violating the law, there is little incentive to comply. Therefore, enforcement 
professionals should always evaluate the economic benefit of noncompliance in calculating 
penalties. Note that economic benefit can not exceed the statutory maximwn penalty amount. 

An economic benefit component should be calculated and added to the gravity-based 
penalty component when a violation results in "significant" economic benefit to the violator. 
"Significant" is defined as an economic benefit that totals more than $50 per room renovated per 
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renovation project25 for all applicable violations alleged in the complaint. In the interest of 
simplifying and expediting an enforcement action, enforcement professionals may use the "rules 
of thumb" (discussed in Section 3. IV. b., below) to determine if the economic benefit will be 
significant. 

EPA generally will not settle cases for an amount less than the economic benefit c:if 
noncompliance. However, the Agency's 1984 Policy on Civil Penalties explicitly sets out three 
general areas where settling for less than the economic benefit may be appropriate. Since 
issuance of the 1984 Policy, the Agency has added a fourth exception for cases where ability to 
pay is a factor. The four exceptions are: 

• The economic benefit component is an insignificant amount (defined for purposes of 
this policy as less than $50 per room renovated per renovation project); 

· • There are compelling public concerns that would not be served by taking a case to 
trial; 

• It is unlikely, based on the facts of the particular case as a whole, that EPA will be 
able to recover the economic benefit in litigation; and 

• The company has documented an inability to pay the total proposed penalty.26 

a. Economic Benefit from Delayed Costs and Avoided Costs 

Delayed costs are expenditures that have been deferred by the violator's failure to comply 
with the requirements. The violator eventually will spend the money to achieve compliance. 
Delayed costs are either capital costs (i.e., equipment), if any, or one-time non-depreciable costs 
(e.g., certification fees for renovation firms, tuition fees for courses for certification). 

A voided costs are expenditures that will never be incurred, as in the case of a failure to 
implement renovation or abatement work practices. In this example, avoided costs include all 
the costs associated with procuring supplies and implementing engineering controls for dust or 
using banned practices for LBP removal. Those costs were never and will never be incurred. 

b. Calc1;1Iation of Economic Benefit from Delayed and A voided Costs 

Since 1984, it has been Agency policy to use either the BEN computer model or "rules of 
thumb" to calculate the economic benefit of noncompliance. The "rules of thumb" are straight-

25 
Alternatively, cost information can be derived from the Economic Analysis for the TSCA Lead Renovation, Repair 

and Painting Program Final Rule for Target Housing and Child-Occupied Facilities; Economic and Policy Analysis 
Branch, Exposure and Technology Division, Office of Pollution Prevention and ·Toxics. March, 2008. 
26 

See, Section 3, Item V; Modification of Penalty, for a discussion of ability to pay/continue in business. 
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forward methods to calculate economic savings from delayed and avoided compliance 
expenditures. They are discussed more fully in the Agency's General Enforcement Policy #GM-
22, entitled "A Framework for Statute-Specific Approaches to Penalty Assessments," issued on 
February 16, 1984, at pages 7-9. The "rule of thumb" methodology is available in a Lotus 
spreadsheet available to EPA enforcement professionals from the Special Litigation and Projects 
Division of the Office of Civil Enforcement. Enforcement professionals may use the "rules of 
thumb" whenever the economic benefit penalty is not substantial (generally under $50 per room 
renovated per renovation project) and use of an expert financial witness may not be warranted. 
If the "rules of thumb" yield an amount over $50 per room renovated per renovation project, the 
case.developer should use the BEN model and/or an expert financial witness to calculate the 
higher economic benefit penalty. Using the "rules of thumb," the economic benefit of delayed 
compliance may be estimated at: 5% per year of the delayed one-time capital costs, if any, and/or 
one-time non-depreciable costs for the period from the date the violation began until compliance 
was or is expected to be achieved. For avoided annual costs, the "rule of thumb" is the annual 
expenses avoided until the date compliance is achieved less any tax savings. These rules of 
thumb do not apply to avoided one-time or avoided capital costs. Enforcement professionals 
should calculate the economic benefit of avoided one-time and avoided capital costs, if any, by 
using the BEN model. 

The primary purpose of the BEN model is to calculate economic savings for settlement 
purposes. The model can perform a calculation of economic benefit from delayed or avoided 
costs based on data inputs, including optional data items and standard values already contained 
in the program. Enforcement professionals wishing to use the BEN model should take the Basic 
BEN training course offered by the Special Litigation and Projects Division in cooperation with 
NETI. Enforcement professionals who have questions while running the model can access the 
model's help system which contains information on how to: use BEN, understand the data 
needed, and understand the model's outputs. 

The economic benefit component should be calculated for the entire period for which 
there is evidence of noncompliance, i.e., all time periods for which there is evidence to support 
the conclusions that the respondent was violating TSCA and thereby gained an economic benefit. 
Such evidence should be considered in the assessment of the penalty proposed for the violations 
alleged or proven, up to the statutory maximum for those violations. In certain cases, credible 
evidence may demonstrate that a respondent received an economic benefit for noncompliance for 
a period longer than the period of the violations for which a penalty is sought. In such cases, it 
may be appropriate to consider all of the economic benefit evidence in determining the 
appropriate penalty for the violations for which the respondent is liable. For example, the 
economic benefit component of a penalty for failure to comply with work practice standards at a 
large, multi-year renovation project during which EPA conducted compliance monitoring for 
only one year should be based on a consideration of the economic benefit gained for the entire 
period of the renovation, but th~ total penalty is limited to the statutory maximum for the specific 
violations alleged and proven. 
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In most cases, the violator will have the funds gained through non-compliance available 
for its continued use or competitive advantage until it pays the penalty. Therefore, for cases in 
which economic benefit is calculated by using BEN or by a financial expert, the economic 
benefit should be calculated through the anticipated date a consent agreement would be entered. 
If the matter goes to hearing, this calculation should be based on a penalty payment date 
corresponding with the relevant hearing date. It should be noted that the respondent will 
continue to accrue additional economic benefits after the hearing date, until the assessed penalty 
is paid. However, there ·are exceptions for determining the period of economic benefit when 
using a "rule of thumb." In those instances, the economic benefit is calculated in the manner 
described in the first paragraph of this subsection. 

IV. Gravity-Based Penalty 

Lead poisoning in children, including poisoning in-utero, causes intelligence quotient 
deficiencies, reading and learning disabilities, impaired hearing, reduced attention span, 
hyperactivity and behavior problems. In severe cases it may lead to seizures, coma, and death. 
In as many as 38 million homes in the United States, children's health is endangered by lead
based paint and/or lead-based paint haz~ds. Lead in housing and child-occupied facilities 
remains the most important source of lead exposure for young children and pregnant women. 
Providing information about the dangers from lead exposures and controlling exposures to lead 
is the focus of the PRE, RRP, and LBP Activates Rules. The nature and circumstance of a 
violation of these rules and the extent to which the violation poses a potential for harm are 
incorporated into the matrices that specify the appropriate gravity-based penalty for that specific 
or similar violations. 

Nature 

The.TSCA Civil Penalty Guidelines define the nature of a violation as the essential 
character of the violation, and incorporates the concept of whether the violation is of a "chemical 
control," "control-associated data gathering," or "hazard assessment" nature. With respect to 
both the RRP and LBP Activities Rules, the requirements are best characterized as "chemical 
control" in nature because they are aimed at limiting exposure and risk presented by lead-based 
paint by controlling how lead-based paint is handled by renovators and abatement contractors. 
In contrast, the requirements of the PRE Rule are best characterized as "hazard assessment" in 
nature. The PRE Rule requirements are designed to provide owners and occupants of target 
housing, owners and proprietors of child-occupied facilities, and parents and/or guardians of 
children under the age of 6 in child-occupied facilities, .with infonnation that will allow them to 
weigh and assess the risks presented by renovations and to take proper precautions to avoid the 
hazards. This infonnation is vital to occupants of target housing and child-occupied facilities 
undergoing renovations or abatements to enable them to take proper precautions to avoid 
unnecessary exposure, especially to children under the age of 6 and pregnant women, that may 
be created during a renovation or abatement activity. The "nature" of the violation will have a 
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direct effect on the measure used to determine the appropriate "circumstance" and "extent" 
categories are selected on the GBP Matrix in Appendix B. 

Circumstance 

The term "circumstance" represents the probability of harm resulting from a particular 
type of violation. The PRE, RRP, and LBP Activities Rules constitute a comprehensive lead
based paint regulatory program. The PRE Rule requirements provide a warning of dangers from 
lead associated with pending renovations or abatements. The RRP Rule and LBP Activities Rule 
requirements provide for engineering controls to limit exposures to lead during renovation and 
abatements and the cleanup procedures to reduce exposures to lead following renovations and 
abatements. Post-cleanup sampling provides for verification of the effectiveness of the 
engineering controls and cleanup procedures by testing for residual exposures, if any, to lead. 

Therefore, the greater the deviation from the regulations, the greater the likelihood that 
people will be uninformed about the hazards associated with lead-based paint and any 
renovations, that exposures will be inadequately controlled during renovations, or that residual 
hazards and exposures will persist after the renovation/abatement work is completed. 

Under the TSCA Penalty Guidelines, "Circumstances" are categorized as High, Medium, 
and Low and each category has two levels, for a total of six Circumstance levels. Consequently, 
the ERPP ranks potential violations using 6 levels that factor in compliance with the 
requirements of the PRE, RRP, or LBP Activities Rules. These requirements are associated with 
lack of knowledge of lead-based paint and lead-based paint hazards, increased exposure to lead 
or lead hazards, and verification of lead or lead hazard reduction after the actual 
renovation/abatement work is completed. For example: 

I. For a PRE Rule violation, the harm is associated with the failure to provide information 
on LBP hazards prior to renovations (a "hazard assessment" activity by its nature under 
this policy). Therefore, the primary circumstance to be considered is the occupant' s 
ability to assess and weigh, via the PRE Rule notification process, the factors associated 
with the risk to their health from the planned renovation, so they can take proper 
precautions to avoid any lead hazards. 

2. For a RRP Rule violation of the technical workplace standards, the harm is associated 
with the failure to control exposures to lead during a renovation (i.e., a "chemical 
control" activity by its nature under this policy). Therefore, the primary Circumstance to 
be considered is whether the specific violation has a high, medium, or low probability of 
impacting human health. 

For purposes of this policy, specific violations of the PRE, RRP, and LBP Activities 
Rules have been categorized as follows: 
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Levels 1 and 2: 

Levels 3 and 4: 

Levels 5 and 6: 

Extent 

Violations having a high probability of impacting human health and the 
environment. 

Violations having a medium probability of impacting human health and 
the environment. 

Violations having a low probability of impacting human health and the 
environment. 

The term "extent" represents the degree, range, or scope of a violation's potential for 
harm. The TSCA Penalty Guidelines provide three "extent" categories: Major, Significant, and 
Minor. In the context of the PRE, RRP, and LBP Activities Rules, the measure of the "extent" of 
harm focuses on the overall intent of the rules and the amount of harm the rules are designed to 
prevent (e.g., serious health effects from childhood lead poisoning). For example, the potential 
for harm due to the failure of the renovator to provide the Renovate Right pamphlet could be 
considered "Major" if risk factors are high for exposure. In the example of an RRP violation of 
the technical workplace standards, the harm is associated with the failure to control exposures to 
lead during a renovation. Therefore, the primary consideration for determining the extent of 
harm to be considered is whether the specific violation could have a serious or significant or 
minor impact on human health, with the greatest concern being for the health of a child under 6 
years of age and a pregnant woman in target housing. Even in the absence of harm in the form 
of direct exposures to lead hazards, the gravity component of the penalty should reflect the 
seriousness of the violation in terms of its effect on the regulatory program. For example, course 
completion certificates are used by inspectors to identify individuals at worksites who must 
perform key renovation activities under the RRP Rule. This allows inspectors to efficiently 
identify those individuals excluded from regulated renovation activities that require certified 
renovators and to document that each renovation firm employs and uses a certified renovator. 
TSCA Civil Penalty Guidelines provide the following definitions for the 3 Extent categories: 

Major: . Potential for serious damage to human health or the environment. 

Significant: Potential for significant damage to human health or the environment. 

Minor: Potential for lesser amount of damage to human health or the environment. 

Under these categories, the appropriate extent category for failure or refusal to comply 
with the provisions of the Rules is based upon 3 determinable facts: 

• The age of any children who occupy target housing; 
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• Whether a pregnant woman occupies target housing; and 

• Whether a child or children under six had access to the child-occupied facility during 
renovations/abatements. 

Age of child(ren) occupying target housing: Age will be determined by the age of the 
youngest child residing in the target housing at the time the violation occurred or at the time the 
renovation occurred. However, any individual can be adversely affected by exposure to lead. 
Children under the age of 6 are most likely to be adversely affected by the presence of lead
based paint and/or lead-based paint hazards based on habits (particularly hand-to-mouth activity) 
and vulnerability due to their physical development. 

If EPA knows or has reason to believe that a child under the age of 6 is present, then for 
purposes of proposing a gravity-based penalty, the Major extent category should be used. Where 
the age of the youngest individual is not known, or a respondent is able to demonstrate to EPA' s 
satisfaction that the youngest individual residing in the target housing at the time of the violation 
was at least 6 years of age and less than eighteen, then a Significant extent factor should be used. 
Where a respondent is able to demonstrate to EPA's satisfaction that no individuals younger than 
eighteen were residing in the target housing at the time of the violation, then a Minor extent 
factor should be used. 

Pregnant women living in target housing: Lead exposure before or during pregnancy 
can alter fetal development and cause miscarriages. If EPA determines that a pregnant woman 
occupied the target housing at the time a violation occurred, then a Major extent should be used. 

Child-occupied facilities: Child-occupied facilities are, by definition, regularly visited 
by the same child(ren) under the age of 6. EPA will generally consider failures by 
renovation/abatement firms to notify parents or guardians of children under 6 as Major in extent. 
Where a respondent demonstrates to EPA's satisfaction that no children under 6 visited the 
facility during the renovation (i.e. , from the beginning of the renovation through.the final 
cleaning verification), such as during an elementary school' s summer break, then an extent factor 
other than Major should be used. 

V. Modification of the Penalty 

In addition to the factors discussed in Subsection IV Gravity-Based Penalty above, EPA 
shall also consider regarding the violations which are the subject of the specific action, with 
respect to the violator: 

• The degree of culpability; 

• Any history of prior such violations; 
17 



• The ability to pay/ability to continue to do business; and 

• S h h 
. . . 27 

uc ot er matters as Justice may reqmre . 

All appropriate upward adjustments of the gravity-based penalty amount should be made 
prior to the issuance of the proposed penalty, while downward adjustments28 generally should 
not be made until after the proposed penalty has been issued, at which time these factors may be 
considered either during settlement negotiations or litigation. 

Degree of Culpability 

This factor may be used to increase or decrease the gravity-based penalty. TSCA is a 
strict liability statute for civil actions, so that culpability is irrelevant to the determination of legal 
liability. However, this does not render the violator's culpability irrelevant in assessing an 
appropriate penalty. Knowing or willful violations generally reflect an increased culpability on 
the part of the violator and may even give rise to criminal liability. The culpability of the 
violator should be reflected in the amount of the penalty, which may be adjusted upward or 
downward by up to 25% for this factor. In assessing the degree of culpability, all of the 
following points should be considered: 

• Amount of control the violator had over the events constituting the violation; 

• Level of sophistication (knowledge of the regulations) of the violator in dealing with 
compliance issues; and 

• Extent to which the violator knew, or should have known, of the legal requirement that 
was violated. (For example, was the violator previously informed of the federal 
requirement to provide the "Renovate Righf' pamphlet in a prior notice of a local code 
violation from a local building pem1it or code office?) 

History of Prior Violations 

A prior history of violations of the PRE, RRP, or LBP Activities Rules should be 
reflected in the amount of the penalty. The gravity-based penalty matrices are designed to apply 
to "first offenders." Where a violator has demonstrated a similar history of "such violations" the 
Act requires the penalty to be adjusted upward by as much as 25% under the Guidelines for 
Assessment of Civil Penalties under Section 16 ofTSCA. The need for such an upward 
adjustment is usually justified because the violator has not been sufficiently motivated to comply 

27 
See, 15 U.S.C. § 26 l 5(a)(2)(B). Under unusual circumstances there may be other factors not specified herein that 

must be considered to reach a just resolution. 
28 

See, Footnote 6. Please consult the current document for any requirement for consultation or concurrence. 
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with the PRE, RRP, or LBP Activities Rules by the penalty assessed for the previous 
violation(s ). 

For the purpose of this policy, EPA interprets "prior such violations" to mean any prior 
violation(s) of the PRE, RRP, or LBP Activities Rules. For example, the following guidelines 
apply in evaluating the history of such violations to the PRE Rule: 

To constitute a prior violation: 

1. The prior violation must have resulted in a consent agreement and final order or 
consent order (CAFO), consent decree, default judgment Gudicial decision), or 
criminal conviction; and 

2. The resulting order/judgment/conviction was entered or executed within five 
calendar years prior to the date the subsequent violation occurred. Receipt of 
payment made to the U.S. Treasury can be used as evidence constituting a prior 
violation, regardless of whether a respondent admits to the violation and/or enters 
into a CAFO. Issuance of a NON does not constitute a prior violation for 
purposes of this policy since no violation is formally found and no opportunity to 
contest the notice is provided. In order to constitute a prior violation, a prior 
violation must have resulted in a final order. Violations litigated in Federal courts 
under the Act's imminent hazard(§ 7), specific enforcement and seizure(§ 17), 
and criminal (§ 16(b )) provisions, are also part of a violators history for penalty 
assessment purposes. 

• Two or more corporations or business entities owned by, or affiliated with, the same 
parent corporation or business entity may not necessarily affect each other's history (such 
as with independently-owned franchises) if they are substantially independent of one 
another in their management and in the functioning of their Boards of Directors. EPA 
reserves the right to request, obtain, and review all underlying and supporting financial 
documents that elucidate relationships between entities to verify their accuracy. If the 
violator fails to provide the necessary information, and the information is not readily 
available through other sources, then EPA is entitled to rely on the information it does 
have in its control or possession. 

• In the case of wholly-owned subsidiaries, the parent corporation's history of violation 
will apply to all of its subsidiaries. Similarly, the history of violation for a wholly-owned 
subsidiary will apply to the parent corporation. 
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Ability to Pay/Continue in Business 

Section 16(a)(2)(B) ofTSCA requires that the violator's ability to pay the proposed civil 
penalty be considered as a statutory factor in determining the amount of the penalty. Absent 
proof to the contrary, EPA can establish a respondent's ability to pay with circumstantial 
evidence relating to a company's size and annual revenue. Once this is done, the burden is on 
the respondent to demonstrate an inability to pay all or a portion of the calculated civil penalty. 29 

To determine the appropriateness of the proposed penalty in relation to a person's ability 
to pay, the case team should review publicly-available information, such as Dun and Bradstreet 
reports, a company's filings with the Securities and Exchange Commission (when appropriate), 
or other available financial reports before issuing the complaint. In determining the amount of a 
penalty for a violator when financial information is not publicly-available, relevant facts 
obtained concerning the number of renovation contracts signed by a violator and the total 
revenues generated from such renovation contracts may offer insight regarding the violator's 
ability to pay the penalty. 

The Agency will notify the respondent of its right under the statute to have EPA consider 
its ability to continue in business in determining the amount of the penalty. Any respondent may 
raise the issue of ability to pay/ability to continue in business in its answer to the complaint or 
during the course of settlement negotiations. If a respondent raises "inability to pay" as a 
defense in its answer or in the course of settlement negotiations, the Agency should ask the 
respondent to present appropriate documentation, such as tax returns and financial statements. 
The respondent should provide records that conform to generally accepted accounting principles 
and procedures at its expense. EPA generally should request the following types of information: 

• The last three to five years of tax returns; 

• Balance sheets; 

• Income statements; 

• Statements of changes in financial position; 

· 
29 

Note that under the Environmental Appeals Board ruling in In re: New Waterbury, LTD, 5 E.A.D. 529 (EAB 
1994), in administrative enforcement actions for violations· under statutes that specify ability to pay {which is 
analogous to ability to continue in business) as a factor to be considered in determining the penalty amount, EPA 
must prove it adequately considered the appropriateness of the penalty in light of all of the statutory factors . 
Accordingly, enforcement professionals should be prepared to demonstrate that they considered the respondent's 
ability to continue in business as well as the other statutory penalty factors and that their recommended penalty is 
supported by their analysis of those factors. EPA may obtain information regarding a respondent's ability to 
continue in business from the respondent, independent commercial financial reports, or other credible sources. 

20 



Civil Administrative Penalties 

• Statement of operations; 

• Information on business and corporate structure; 

• Retained earnings statements; 

• Loan applications, financing agreements, security agreements; 

• Annual and quarterly reports to shareholders and the SEC, including 1 OK reports; 
and 

• Statements of assets and liabilities. 

There are several sou·rces available to assist enforcement professionals in determining a 
respondent's ability to pay. Enforcement professionals considering a respondent's ability to 
continue in business should consult "A Framework for Statute-Specific Approaches to Penalty 
Assessments" (cited above) and EPA General Enforcement Policy PT.2--1 (previously codified as 
GM-#56), entitled "Guidance on Determining a Violator's Ability to Pay a Civil Penalty" 
(December 16, 1986). In addition, the Agency has three computer models available to help 
assess whether violators can afford compliance costs and/or civil penalties: ABEL, IND IPA Y 
and MUNIPA Y. IND IP A Y analyzes individual taxpayers' claims about inability to pay. 
MUNIP A Y analyzes ability to pay for cities, towns, and villages. These models are designed for 
settlement purposes only. 

ABEL is an EPA computer model that is designed to assess inability to pay claims from 
corporations and partnerships. The evaluation is based on the firm's excess cash flow. ABEL 
looks at the money coming into the entity and the money going out. It then looks at whether the 
excess cash flow is sufficient to cover the firm's environmental responsibilities (i.e., compliance 
costs) and the proposed civil penalty. Because the program only focuses on a violator's cash 
flow, there are other sources of revenue that should also be considered to determine if a firm or 
individu().l is unable to pay the full penalty. These include: · 

• Certificates of deposit, money market funds, or other liquid assets; 

• Reduction in business expenses such as advertising, entertainment, or compensation 
of corporate officers; 

• Sale or mortgage of non-liquid assets such as company cars, aircraft, or land; and 

• Related entities (e.g., the violator is a wholly owned subsidiary of Fortune 500 
company). 
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A respondent may argue that it cannot afford to pay the proposed penalty even though the 
penalty as adjusted does not exceed EPA's assessment of its ability to pay. In such cases, EPA 
may consider a delayed payment schedule calculated in accordance with Agency installment 
payment guidance and regulations. 30 In exceptional circumstances, EPA may also consider 
further adjustment below the calculated ability to pay. 

Finally, EPA will generally not collect a civil penalty that exceeds a violator's ability to 
pay as evidenced by a detailed tax, accounting, and financial analysis.31 However, it is important 
that the regulated community not choose noncompliance as a way of aiding financially troubled 
businesses. Therefore, EPA reserves the option, in appropriate circumstarices, of seeking a· 
penalty that might exceed the respondent's ability to pay, cause bankruptcy, or result in a 
respondent's inability to continue in business. Such circumstances may exist where the 
violations are egregious32 or the violator refuses to pay the penalty. However, if the case is 
generated out of an EPA regional office, the case file must contain a written explanation, signed 
by the regional authority duly delegated to issue and settle administrative penalty orders under . 
TSCA, which explains the reasons for exceeding the "ability to pay" guidelines. To ensure full 
and consistent consideration of penalties that may cause bankruptcy or closure of a business, the 
regions should consult with the Waste an,d Chemical Enforcement Division (WCED).33 

Size of Violator: EPA estimated34 that about 394,000 firms supply renovation services 
nationwide including 82,800 small residential remodeling firms that employ less than 4 people. 
An additional 1.2 million people are self-employed contractors covered under the RRP Rule, 
including 194,000 residential remodelers. The general presumption is that small, independent 
renovation firms lack the level of knowledge and awareness of the LBP rules shared by larger 
renovators with more employees ·and more extensive involvement in the renovation industry. 
Therefore, this factor should be considered when considering economic benefit from 
noncompliance, ability to pay/continue in business35 for very small firms and the self-employed. 

30 See, 40 C.F.R. § 13.18. 
31 

See, TSCA Penalty Guidelines, 45 Fed. Reg. 59775, September 1, 1980. Each financial analysis ofa respondent 's 
ability to pay should assume an ability to pay at least a small penalty to acknowledge and reinforce the respondent 's 
obligations to comply with the regulatory requirements cited as violations in the civil administrative complaint. 
32 

An example of an egregious situation would be where a firm or individual renovator failed to follow any work 
practice.standard, including containment, cleanup, or post-cleanup verification, or used prohibited or restricted 
practices which resulted in a paint, dust, or soil lead hazard in target housing where a pregnant woman or child 
under 6 resided or in a child occupied facility. 
33 s 
34 

ee, Footnote 6. Please consult the curre~t document for any requirement for consultation or concurrence. 
See, Footnote 25, pages 2-16 through 2-20. 

35 
See, Footnote 31, concerning reinforcing a respondent's obligation to comply. 
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Other Factors as Justice May Require 

This provision allows an adjustment to the gravity-based component of a penalty for 
other factors which may arise on a case-by-case basis. The factors discus~ed in this section may 
or may not be known at the time a pre-filing letter is sent or a complaint is issued. To the extent 
that these and other relevant factors become known, adjustments to gravity-based penalties 
calculated using the factors in Section 3. IV. above, may be made prior to issuing a complaint or 
at any time thereafter. 

Voluntary Disclosure of Violations prior to an Inspection, Investigation, or Tip/Complaint 

Violations must be disclosed to EPA before the Agency receives any information about 
the violations or initiates an inspection or investigation of the firm or individual. No penalty 
reductions should be given under the Audit Policy, Small Business Policy, or for other voluntary 
disclosures where the penalties are based on inspections or other investigations. 

Audit Policy: A renovator who conducts an audit and voluntarily self-discloses any 
violations of the PRE, RRP, or LBP Activities Rules under the "Incentives for Self
Policing: Disclosure, Correction and Prevention of Violations" ( 65 FR 19618, April 11 , 
2000 (Audit Policy)), may be eligible for a reduction of the gravity-based penalty if all 
the criteria established in the audit policy are met. 36 Reference must be made to that 
document to determine whether a regulated entity qualifies for this penalty mitigation. 

Small Business Policy: A business with fewer than 100 employees may be eligible for 
a reduction of a gravity-based penalty under the EPA's Policl on Compliance Incentives 
for Small Business (Small Business Policy, June 10, 1996).3 Reference must be made 
to that document to determine whether a regulated entity qualifies for this penalty 
mitigation. 

Voluntarv Disclosures: If a firm or individual self-disclosures a violation of the PRE, 
RRP, or LBP Activities Rules but does not qualify for consideration under either the 
Audit Policy or the Small Business Policy, the proposed civil penalty amount may still 
be reduced for such voluntary disclosure. To encourage voluntary disclosures of 
violations, EPA may make a reduction of up to 10% of the gravity-based penalty. An 
additional reduction up to 10% (for a total reduction of up to 20%) may be given to 
those violators who report the potential violation to EPA within 30 days of self
discovery of the violation(s). 

36 See, Appendix C, Audit Policy 
37 See, Appendix C, Small Business Policy. 
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Attitude 

In cases where a settlement is negotiated prior to a hearing, after other factors have been 
applied as appropriate, EPA may reduce the resulting adjusted proposed gravity-based penalty up 
to a total of 30%, but not more than the calculated economic benefit from non-compliance for 
attitude,38 if the circumstances warrant. In addition to creating an incentive for cooperative 
behavior during the compliance evaluation and enforcement process, this adjustment factor 
further reinforces the concept that respondents face a significant risk of higher penalties in 
litigation than in settlement. The attitude adjustment has 3 components: cooperation, immediate 
steps taken to comply with the LBP rules, and early settlement: 

• EPA may reduce the adjusted proposed penalty up to 10% based on a respondent's 
cooperation throughout the entire compliance monitoring, case development, and 
settlement process. 

• EPA may reduce the adjusted proposed penalty up to 10% for a respondent's 
immediate good faith efforts to comply with the violated regulation and the speed and 
completeness with which it comes into compliance. 

• EPA may reduce the adjusted proposed penalty up to 10% if the case is settled before 
the filing of pre-hearing exchange documents. · 

Special Circumstances/Extraordinary Adjustments 

A case may present other factors that the case team believes justify a further reduction of 
the penalty.39 For example, a case may have particular litigation strengths or weaknesses that 
have not been adequately captured in other areas of this ERPP. If the facts of the case or the 
nature of the violation(s) at issue reduce the strength of the Agency's case, then an additional 
penalty reduction may be appropriate. In such circumstances, the case team should contact 
OECA to discuss.40 If after careful consideration, the case team determines that an additional 
reduction of the penalty is warranted, it should ensure the case file includes substantive reas.ons 
why the extraordinary reduction of the civil penalty is appropriate, including: (1) why the· penalty 
derived from the TSCA civil penalty matrices and gravity adjustment is inequitable; (2) how all 
other methods for adjusting or revising the proposed penalty would not adequately resolve the 
inequity; (3) the manner in which the adjustment of the penalty effectuated the purposes of the 
Act; and (4) docwnentation of management concurrence in the extraordinary reduction. EPA 
should still obtain a penalty sufficient to remove any economic incentive for violating applicable 
TSCA requirements. 

38 
See, TSCA Civil Penalty Guidance, attitude of the violator. 45 Fed. Reg. 59773; September 10, 1980 . 

39 
See, Appendix C, TSCA Enforcement Policy and Guidance Documents, Memorandum, Documenting Penalty 

Calculations and Justifications of EPA Enrorcement Actions, James Strock August 9 1990. · 
40 !I' ' ' 

See, Footnote 6. Please consult the current document for any requirement for consultation or concurrence. 

24 



VI. Adjusting Proposed Penalties in Settlement 
Certain circumstances may justify adjustment of the proposed penalty. These 

circumstances may come to EPA's attention when a respondent files an answer to a civil 
complaint or during pre-filing settlement discussions under the Consolidated Rules of Practice 
Governing Administrative Assessment of Civil Penalties, 40 C.F.R. Part 22. 

1) Factual Changes 

EPA will recalculate the proposed penalty if the respondent can demonstrate that facts 
material to the initial calculation are different. For example: 

• 

• 

The owner of a property undergoing renovation/abatement provides appropriate 
documentation4 that the portion of the property undergoi.ng renovation/abatement is 
lead-based paint free; 

A renovator or renovation firm provides appropriate documentation that it was 
renovating/abating a portion of property previously demonstrated to them to be LBP free ; 
or 

• A renovator or renovation firm provides appropriate documentation that it had renovated/ 
abated a portion of property subsequently demonstrated to them to be LBP free. 

In every case, the burden is on the respondent to raise those new factors which may justify 
the recalculation, consistent with the new facts. 

2) Remittance of Penalty 

The statute authorizes the Administrator to compromise, modify or remit, with or without 
condition, any civil penalty which may be imposed under this section.42 EPA has issued a policy 
on implementing this subsection.43 An example of the application of this policy would be the 
remittance of a portion of the unadjusted gravity-based penalty developed for violations of the 
RRP Rule in consideration of acceptance of a suspension or revocation of the violator's LBP 
certification or training authorization. The violator would still be liable for a penalty for any 
economic benefit accrued as a result of the violation(s). The terms of the remittance and 
suspension or revocation must be incorporated into a Compliance Agreement and Final Order. 44 

4 1 "Appropriate documentation" or "demonstration" such as reports of lead inspections conducted in accordance 
with HUD's Guidelines for Assessment of Lead-Based Paint and Lead-Based Paint Hazards. 
42 See, 15 U.S.C. 2615(a)(2)(C), Section 16(a)(2)(C) ofTSCA. 
43 See, Appendix C, TSCA Enforcement Policy and Guidance Documents; Memorandum, Settlement with 
Conditions, A. E. Conroy II, November 16, 1983. 
44 This provision may also be used to remit penalties in exchange for the completion of projects similar to those 
projects implemented under the Supplemental Environmental Projects program. 
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The Chief of the Chemical Risk and Reporting Branch must concur before an offer to remit is 
made under this ERPP. 45 

3) Supplemental Environmental Projects 

Supplemental Environmental Projects (SEPs) are environmentally beneficial projects that 
a respondent agrees to undertake in settlement of an environmental enforcement action, but that 
the respondent is not otherwise legally required to perform. In return, the cost of the SEP 
reduces the amount of the final penalty paid by the respondent. SEPs are only available in 
negotiated settlements. 

EPA has broad discretion to settle cases with appropriate penalties. Evidence of a 
violator' s commitment and ability to perform the proposed SEP is a relevant factor for EPA to 
consider in establishing an appropriate settlement penalty. The SEP Policy,46 defines categories 
of projects that may qualify as SEPs, procedures for calculating the cost of the SEP, and the 
percentage of that cost which may be applied as a mitigating factor in establishing an appropriate 
settlement amount. EPA should ensure that the inclusion of any SEP in settlement of an 
enforcement action is consistent with the SEP Policy in effect at the time of the settlement. 
Examples of potential SEPs are listed in Appendix D. 

45 
See, Footnote 6. Please consult the current document for any additional or more recent guidance or requirement 

for consultation or concurrence. 
46 See, Appendix C for links to SEP Policies. 
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CIRCUMSTANCE LEVEL 

"·' 
48Circumstance Level Rule Violation 

" 
Section I Information Distribution Requirements 

I-Renovation in Dwelling Unit: Failure to provide the owner of the unit with the EPA-approved lead 
Level lb hazard information pamphlet pursuant to 40 C.F.R. § 745.84(a)(l) 

2-Renovation in Dwelling Unit: Failure to provide the adult occupant of the unit (if not the owner) 
Level lb with the EPA-approved lead hazard information pamphlet pursuant to 40 C.F.R. § 745.84(a)(2) 

3-Renovation in Common Area: Failure to provide the owner of the multi-family housing with the 
EPA-approved lead hazard information/pamphlet or to post informational signs pursuant to 40 C.F.R. 

Level lb § 745.84(b)(J) 
4-Renovation in Common Area: Failure to notify in writing, or ensure written notification of, each 
unit of the multi-family housing and make the pamphlet available upon request prior to the start of 

Level lb the renovation, or to post informational signs pursuant to 40 C.F.R. §745.84(b)(2) 
5-Renovation in Child-Occupied Facility: Failure to provide the owner of the building in which the 
child-occupied facility is located with the EPA-approved lead hazard information pamphlet pursuant 

Level lb to 40 C.F.R. §745.84(c)(l)(i) 
6-Renovation in Child-Occupied Facility: Failure to provide an adult representative of the child-
occupied facility with the pamphlet, ifthe owner is not the operator of the child-occupied facility, 

Level lb pursuant to 40 C.F.R. §745.84(c)(l)(ii) 
7-Renovation in Child-Occupied Facility: Failure to provide the parents and/or guardians of children 
using the child-occupied facility with the pamphlet and information describing the general nature and 
locations of the renovation and the anticipated completion date, by mailing or hand-delivering the 
pamphlet and renovation information, or by posting informational signs describing the general nature 
and locations of the renovation and the anticipated completion date, posted in areas where they can 
be seen by parents or guardians of the children frequenting the child-occupied facility, and 
accompanied by a posted copy of the pamphlet or information on how interested parents or guardians 
can review a copy of the pamphlet or obtain a copy from the renovation firm at no cost to the parents 

Level lb or guardians, pursuant to 40 C.F.R. §745.84(c)(2) 
8-All Renovations: Failure of firms to post signs clearly defining the work area and warning 
occupants and other persons not involved in renovation activities to remain outside of the work area; 
to prepare, to the extent practicable, signs in the primary language of the occupants; and/or to post 
signs before beginning the renovation and make sure they remain in place and readable until the 
renovation and the post-renovation cleaning verification have been completed, pursuant to 40 C.F.R. 

Level lb §745.85 (I). 

Section II Test Kits 
I-All Renovations: Failure to use an EPA approved dust test kit when determining the presence of 
lead, pursuant to 40 C.F.R. §745.88 where the test kit result provided a false negative result for lead 

Level la (i.e. , no lead) 
2-All Renovations: Failure to use an EPA approved dust test kit when determining the presence of 
lead, pursuant to 40 C.F.R. §745.88 where the test kit provided an accurate result for the presence of 

Level Sa lead 

48 
The matrices in Appendix A on pages B-1 through B-9 contain 2 tiers. Circumstance Level "b" is for PRE Rule 

requirements which are "hazard assessment" in Nature. Circumstance Level "a" is for LBP Activities Rule and RRP 
Rule requirements which are "chemical control" in Nature, and all combinations of"a" and "b" viol~tions. 
Revised -April, 2013 A-1 



Appendix A Violations and Circumstance Levels 

48Circumstance Level Rule Violation 
'· 

Section III Failure to Allow Access to Records, or Refusal of An Inspection 

I-All Renovations: Failure or refusal to permit entry or inspection, pursuant to 40 C:F.R. §745.87(c), 
which states that such failure or refusal to permit entry or inspection is also a violation ofTSCA § 15 

Level 2a and TSCA §409 
2-Target Housing and Child-occupied Facilities: Failure or refusal to permit entry or inspection, 
pursuant to 40 C.F.R. §745.235(c), as required by §745.237 and section 11 ofTSCA (15 U.S.C. § 

Level2a 2610) is a prohibited act under sections 15 and 409 ofTSCA (15 U.S.C. § 2614, 2689) 

Section IV Failure to Establish and Maintain Records, Failure or Refusal to Make Records Available 

I-All Renovations: Failure or refusal to establish and maintain records, or to make available such 
records, pursuant to 40 C.F.R. §745.87(b), which states that such failure or refusal is a violation of 

Level3a TSCA§409 
2-Target Housing and Child-occupied Facilities: Failure or refusal to establish maintain, provide, 
copy, or permit access to records or reports, pursuant to 40 C.F.R. §745.225, § 745.226, and/or 

Level3a §745.227 

Section V Acknowlede:ment and Certification Statement Reauirements 
I-Renovation in Dwelling Unit: Failure to obtain, from the owner, a written acknowledgment that 
the owner has received the pamphlet, pursuant to 40 C.F.R. § 745.84(a)(I )(i) or failure to obtain a 

Level4b certificate of mailing at least 7 days prior to the renovation, pursuant to 40 C.F.R. § 745.84(a)( I) 

2-Renovation in Dwelling Unit: Failure to obtain, from the adult occupant, a written 
acknowledgment that the adult occupant has received the pamphlet, pursuant to ·40 C.F.R. § 
745.84(a)(2)(i) or failure to obtain a certificate of mailing at least 7 days prior to the renovation, 

Level4b pursuant to 40 C.F.R. § 745.84(a)(2) 
3-Renovation in Common Area: Failure to obtain, from the owner, a written acknowledgment that 
the owner has received the pamphlet, or that information signs have been posted, pursuant to 40 
C.F.R. § 745.84(b)(l)(i) or failure to obtain a certificate of mailing at least 7 days prior to the 

Level4b renovation, pursuant to 40 C.F.R. § 745.84(b)(I) 
4-Renovation in Common Area: Failure to prepare, sign, and date a statement describing the steps 
performed to notify all occupants of the intended renovation activities and to provide the pamphlet, 

Level 4b pursuant to 40 C.F.R. §745.84(b)(3) 
5-Renovation in Common Area: Failure to notify, in writing, the owners and occupants ifthe scope, 
locations or expected starting and ending dates of the planned renovation activities change after the 
initial notification, before the renovator initiates work beyond that which was described in the 

Level Sb original notice, pursuant to 40 C.F.R. § 745.84(b)(4) 
6-Renovation in Child-Occupied Facilitv: Failure to obtain, from the owner of the building, a written 
acknowledgment that the owner has received the pamphlet, or failure to obtain a certificate of 

Level4b mailing at least 7 days prior to the renovation, pursuant to 40 C.F.R. §745.84(c)(I )(j) 
7-Renovation in Child-Occupied Facilitv: Failure to obtain from an adult representative of the child-
occupied facility, ifthe operator of the child-occupied facility is not the owner of the building, a 
written acknowledgment that the operator has received the pamphlet, or failure to obtain a certificate 

Level4b of mailing at least 7 days prior to the renovation, pursuant to 40 C.F.R. § 745.84( c)(l )(ii) 

8-Renovation in Child-Occupied Facility: Failure to prepare, sign and date a statement describing 
the steps performed to notify all parents and guardians of the intended renovation activities and to 

Level4b provide the pamphlet pursuant to 40 C.F.R. §745.84(c)(3) 
9-All Renovations: Failure to include a statement recording the owner or occupant's name and 
acknowledging receipt of the pamphlet prior to the start of the renovation, the address of the unit 
undergoing renovation, the signature of the owner or occupant as applicable, and the date of 

Level Sb signature, pursuant to 40 C.F.R. § 745.84(d)(l) 
10-All Renovations: Failure to provide the written acknowledgment of receipt on either a separate 
sheet or as part of any written contract or service agreement for the renovation, and be written in the 
same language as the text of the contract or agreement or lease or pamphlet, pursuant to 40 C.F.R. § 

Level5b 745.84(d)(2} and (3) 
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48Circumstance Level · . ·- . Rule Violation .. . 

Section VJ · Record Retention Requirements 

I-All Renovations: Failure to retain all records necessary to demonstrate compliance with the 
residential property renovation for a period of3 years following completion of the renovation 

Level6a activities oursuant to 40 C.F.R. § 74S.86 
2-All Renovations: Failure of a training program to maintain and make available to EPA upon 

Level6a request, records for a period of3 years and 6 months, pursuant to 40 C.F.R. § 74S.22S (i) 

3-Target Housing and Child-occupied Facilities: Failure or refusal to establish, maintain, provide, 
copy, or permit access to records or reports as required by §§74S.22S, 74S.226, or 74S.227, pursuant 

Level6a to 40 C.F.R. § 74S.23S (b) 

Section VII Renovation Flrm, Renovator and Dust Sampling Technician Certifications and Requirements 

I-All Renovations: Failure of a firm that performs, offers or claims to perform renovations or dust 

Level 3a49 
sampling for compensation to obtain initial certification from EPA, under to 40 C.F.R. §74S.89(a) 
oursuant to 40 CFR § 74S.8 l(a)(2)(ii) 
2-All Renovations: Failure of an EPA-certified firm to stop renovations or dust sampling if it does 

Level Sa not obtain recertification under 40 CFR § 74S.89(a), pursuant to 40 C.F.R. §74S.89(b )(!)(iii) 
3-All Renovations: Failure of an EPA-certified firm to amend its certification within 90 days of the 
date a change occurs to information included in the firm's most recent applications, pursuant to 40 
C.F.R. §74S.89(b). Failure ofa firm to halt renovations or dust sampling until its certification is 

Level Sa amended, pursuant to 40 C.F.R. §74S.89(c) 
4-All Renovations: Failure of a firm to carry out its responsibilities during a renovation, under 40 

Level3a C.F.R. §74S.89(d)(l) pursuant to 40 C.F.R. §74S.81(a)(2) 
S-All Renovations: Failure of a firm to carry out its responsibilities during a renovation, under 40 

Level3a C.F.R. §74S.89(d)(2) pursuant to 40 C.F.R. §74S.81(a)(2) 
6-All Renovations: Failure of a renovator or dust sampling technician, performing renovator or dust 
sampling responsibilities under 40 C.F.R. § 74S.90(b) or (c) to obtain a course completion certificate 

Level 3a (proofof certification) under 40 CFR § 74S.90(a) ), pursuant to 40 C.F.R. §74S.81(a)(3) 
7-All Renovations: Failure of a renovator or dust sampling technician, performing renovator or dust 
sampling responsibilities under 40 C.F.R. § 74S.90(b) or (c) to maintain copies of their course 

Level4a completion certificate( s) ( proofof certification) .at the work site pursuant to 40 CFR § 74S.90(b )(7) 
8-All Renovations: Failure of an individual to perform responsibilities for ensuring compliance with 
40 C.F.R. §74S.8S at all renovations to which they are assigned, pursuant to 40 C.F.R. § 74S.90(b) or 

Level la (c) 

9-All Renovations: Failure of a dust sampling technician to perform optional dust clearance 
Level la samoling under §74S.8S(c), oursuant to 40 C.F.R. § 74S.90(c) 

IO-Target Housing and Child-occupied Facilities: Failure of an EPA-certified individual to stop 
directing renovations ifhe or she does not obtain recertification under 40 CFR § 745.90(a)(4), 

Level Sa oursuant to 40 C.F.R. §74S.81(a)(3) 
I I-Target Housing and Child-occupied Facilities: Failure of an EPA-certified individual to stop 
renovations or dust sampling ifhe or she does not obtain recertification under 40 CFR § 74S.90(a)(4), 

Level Sa pursuant to 40 C.F.R. §74S.81(a)(4) 

Section VIII Training Providers: Accreditation and Operation of Training Programs 

I-Target Housing and Child-occupied Facilities: Failure of a training program that performs, offers 
or claims to provide EPA-accredited lead-based paint activities courses, or renovator or dust 
sampling courses to apply for accreditation to EPA under 40 CFR §74S.22S(b) and receive 

Level 3a accreditation from EPA under 40 CFR § 22S(b)(2) pursuant to 40 CFR § 745.22S(a)(3) 

49 
For a self-employed renovator or very small firm (<4 employees), the " Extent" category is usually "minor" for 

"offering to perform" renovations. For larger firms, such as those acting as general contractors, the "Extent" 
category is usually "major" because· the potential impact is greater in the number and size ofrenovations. 
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Appendix A Violations and Circumstance Levels 

.. 
~8Circumstance Lever Rule Violation 

2-Target Housing and Child-occupied Facilities: Failure by a training program to employ a training 
manager who has the requisite experience, education, and/or training, pursuant to 40 C.F.R. §745.225 

Level3a (c)(l) 
3-Target Housing and Child-occupied Facilities: Failure by a training program to designate a 
qualified principal instructor for each course who has the requisite experience, education, and/or 

Level3a training, pursuant to 40 C.F.R. §745.225(c)(2) 
4-Target Housing and Child-occupied Facilities: Failure of a training program's principal instructor 
and/or training manager to perform the assigned responsibilities, pursuant to 40 C.F.R. 

Level3a §745.225(c)(3) 
5-Target Housing and Child-occupied Facilities: Failure of a training program to submit or retain the 
EPA-recognized documents as evidence that the training managers and principal instructors have the 
education, work experience, training requirements, or demonstrated experience, pursuant to 40 

Level6a C.F.R. §745.225(c)(4) 
6-Target Housing and Child-occupied Facilities: Failure of a training program to ensure the 
availability of, and provide adequate facilities for, the delivery of the lecture, course test, hands-on 
training, and assessment activities, including the provision of training equipment that reflects current 
work practices and maintaining or updating the equipment and facilities as needed, pursuant to 40 

Level5a C.F.R. §745.225(c)(5) 
7-Target Housing and Child-occupied Facilities: Failure ofa training program to provide the training 
courses that meet the training hour requirements to ensure accreditation in the relevant disciplines, 

Level3a pursuant to 40 C.F.R. §745.225(c)(6) 
8-Target Housing and Child-occupied Facilities: Failure of a training program to conduct either a 
course test at the completion of the course, and if applicable, a hands-on skills assessment, or in the 
alternative, a proficiency test for that discipline to evaluate successful completion of the course, 

Level4a pursuant to 40 C.F.R. §745.225(c)(7) 
9-Target Housing and Child-occupied Facilities: Failure of a training program to issue unique course 
completion certificates containing the required information to each individual who passes the training 

Level6a course, pursuant to 40 C.F.R. §745.225(c)(8) 
I 0-Target Housing and Child-occupied Facilities: Failure of a training program to develop and 
implement a quality control plan that contains at least the minimum elements, pursuant to 40 C.F.R. 

Level 5a §745.225(c)(9) 
Target Housing and Child-occupied Facilities: Failure of a training program to ensure that courses 
offered by the training program teach the work practice standards contained in §745.85 or §745.227, 
as applicable, in such a manner that trainees are provided with the knowledge needed to perform the 
renovations or lead-based paint activities they will be responsible for conducting, pursuant to 40 

Level3a C.F.R. §745.225(c)(IO) 
I I-Target Housing and Child-occupied Facilities: Failure ofa training manager to allow EPA to 
audit the training program to verify the contents of the application for accreditation as described in 

Level 3a paragraph (b) of 40 C.F.R. §745.225, pursuant to 40 C.F.R. §745.225(c)(l2) 
12-Target Housing and Child-occupied Facilities: Failure of a training manager to provide 
notification of renovator, dust sampling technician, or renovator, dust sampling technician, or lead-

Level6a based paint activities offered, pursuant to 40 C.F.R. §745.22 (c)(l3) 
13-Target Housing and Child-occupied Facilities: Failure by training manager to provide EPA with 
notification of all lead-based paint activities courses offered at least 7 business days prior to the start 

Level6a date of any lead-based paint activities course, pursuant to 40 C.F.R. §745.225(c)((l3)(i) 
14-Target Housing and Child-occupied Facilities: Failure of a training manager to provide 
notification following completion of renovator, dust sampling technician, or lead-based paint 

Level Sa activities courses, pursuant to 40 C.F.R. §745.225(c)(l4) 
15-Target Housing and Child-occupied Facilities: Failure by a training program to meet the 
minimum training curriculum requirements for each of the disciplines, pursuant to 40 C.F.R. 
§745.225(d) 

Level3a 
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Violations and Circumstance Levels 

48Circumstance Level 
• Rule· Violation 

Section IX Work Practice Standards for Conducting.Renovations in Target° Housing and Child-Occupied Facilities 
. . . . . . . ..· 

I-Interior Renovations: Failure by the renovation finn to remove all objects from the work area, 
including furniture, rugs, and window coverings, or cover them with plastic sheeting or other 
impermeable material with all seams and edges taped or otherwise sealed, pursuant to 40 C.F.R. 

Level2a §745.85( a)(2)(i)(A) 
2-Interior Renovations: Failure by the renovation finn, before beginning the renovation, to close and 
cover all ducts opening in the work area with taped-down plastic sheeting or other impenneable 

Level2a material, pursuant to 40 C.F.R. §745.85(a)(2)(i)(B) 
3-Interior Renovations: Failure by the renovation finn to close windows and doors in the work area, 
cover doors with plastic sheeting or other impenneable material, and/or cover doors used as an 
entrance to the work with plastic sheeting or other impenneable material in a manner that allows 
workers to pass through while confining dust and debris to the work area, pursuant to 40 C.F.R. 

Level2a §745.85( a)(2)(i)(C) 
4-Interior Renovations: Failure by the renovation finn, before beginning the renovation, to cover the 
floor surface, including installed carpet, with taped-down plastic sheeting or other impermeable 
material in the work area 6 feet beyond the perimeter of surfaces undergoing renovation or a 
sufficient distance to contain the dust, whichever is greater, pursuant to 40 C.F.R. 

Level2a § 745.85( a)(2)(i)(D) 
5-Interior Renovations: Failure by the renovation finn to use precautions to ensure that all personnel, 
tools, and other items, including the exteriors of containers of waste, are free of dust and debris 

Leve12a before leaving the work area, pursuant to 40 C.F.R. §745.85(a)(2)(i)(E) 
6-Exterior Renovations: Failure by the renovation finn, before beginning the renovation, to close all 
doors and windows within 20 feet of the renovation, close all doors and windows within 20 feet of 
the renovation on the same floor as the renovation on multi-story buildings, and/or close ().II doors 
and windows on all floors below that are the same horizontal distance from the renovation, pursuant 

Level2a to 40 C.F.R. §745.85(a)(2)(ii)(A) 
7-Exterior Renovations: Failure by the renovation finn, before beginning the renovation, to ensure 
that doors within the work area that will be used while the job is being perfonned are covered with 
plastic sheeting or other impermeable material in a manner that allows workers to pass through while 

Level2a confining dust and debris to the work area, pursuant to 40 C.F.R. §745.85(a)(2)(ii)(B) 
8-Exterior Renovations: Failure by the renovation firm, before beginning the renovation, to cover the 
ground with plastic sheeting or other disposable impenneable material extending I 0 feet beyond the 
perimeter of surfaces undergoing renovation or a sufficient distance to collect falling paint debris, 
whichever is greater, unless the property line prevents I 0 feet of such ground covering, pursuant to 

Level2a 40 C.F.R. §745.85(a)(2)(ii)(C) 
9-Exterior Renovations: Failure by the renovation finn, before beginning the renovations in certain 
situations, to take extra precautions in containing the work area to ensure that dust and debris from 
the renovation does not contaminate other buildings or other areas of the property or migrate to 

Level 2a adjacent properties, pursuant to 40 C.F.R. §745.85(a)(2)(ii)(D) 
10-Prohibited and restricted practices: Failure to prohibit the use of open-flame burning or torching 

Level la oflead-based paint during renovations, pursuant to 40 C.F.R. §745.85(a)(3)(i) 
I I-Prohibited and restricted practices: Failure to prohibit the use of machines that remove lead-based 
paint through high speed operation such as sanding, grinding, power planning, needle gun, abrasive 
blasting, or sandblasting, unless such machines are used with HEP A exhaust control, pursuant to 40 

Level la C.F.R. §745.85(a)(3)(ii) 
12-Prohibited and restricted practices: Failure to restrict the operating of a heat gun on lead-based 

Level la paint to temperatures below I 100 degrees Fahrenheit, pursuant to 40 C.F.R. §745.85(a)(3)(iii) 
Waste from renovations: Failure to contain waste from renovation activities to prevent releases of 
dust and debris before the waste is removed from the work area for storage or disposal and/or failure 
to cover a chute ifit is used to remove waste from the work area, pursuant to 40 C.F.R. 

Lcvel2a §745.85(a)(4)(i) 
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·':' Rule Violation 
'' 

48Circumstance Level ' 

13-Waste from renovations: Failure at the conclusion of each work day and/or at the conclusion of 
the renovation, to ensure that waste that has been collected from renovation activities was stored 
under containment, in an enclosure, or behind a barrier that prevents release of dust and debris out of 

Level2a the work area and prevents access to dust and debris, pursuant to 40 C.F.R. §745.85(a)(4)(ii) 
14-Waste from renovations: Failure by the renovation firm to contain the waste to prevent release of 
dust and debris during the transport of waste from renovation activities, pursuant to 40 C.F.R. 

Level2a §745.85( a)( 4)(iii) 
15-Cleaning the work area: Failure by the renovation firm to clean the work area until no dust, 
debris or residue remains after the renovation has been completed, pursuant to 40 C.F.R. 

Level Ia §745.85(a)(5) 
16-Cleaning the work area: Failure by the renovation firm to collect all paint chips and debris and 
seal the material in a heavy-duty bag without dispersing any of it, pursuant to 40 C.F.R. 

Level la §745.85( a)(5)(i)(A) 
17-Cleaning the work area: Failure by the renovation firm to remove the protective sheeting by 
misting the sheeting before folding it, folding the dirty side inward, and/or either taping shut to seal 

Level la or sealing it in heavy-duty bags, pursuant to 40 C.F.R. §745.85(a)(5)(i)(B) 
18-Cleaning the work area: Failure by the renovation firm to keep in place the plastic sheeting used 
to isolate contaminated rooms from non-contaminated rooms until after the cleaning and removal of 

Level la other sheeting, pursuant to 40 C.F.R. §745.85(a)(5)(i)(B) 
19-Cleaning the work area: Failure by the renovation firm to dispose of the plastic sheeting, used as 

Level la occupant protection at the renovation site, as waste, pursuant to 40 C.F.R. §745.85(a)(5)(i)(B). 
20-Cleaning the work area: Failure by the renovation firm to clean all objects and surfaces in the 
work area and within 2 feet of the work area, cleaning from higher to lower, pursuant to 40 C.F.R. 

Level la §745.85(a)(5)(ii) 
21-Cleaning the work area: Failure by the renovation firm to clean walls in the work area, starting at 
the ceiling and working down to the floor, by either vacuuming with a HEPA vacuum or wiping with 

Level la a damp cloth, pursuant to 40 C.F.R. §745.85(a)(5)(ii)(A) 
22-Cleaning the work area: Failure by the renovation firm to thoroughly vacuum all remaining 
surfaces and objects in the work area, including furniture and fixtures, with a HEPA vacuum and/or 
failure to use a HEP A vacuum equipped with a beater bar when vacuuming carpets and rugs, 

Level la pursuant to 40 C.F.R. §745.85(a)(5)(ii)(B). 
23-Cleaning the work area: Failure by the renovation firm to wipe all remaining surfaces and objects 
in the work area, except for carpeted or upholstered surfaces, with a damp cloth and/or failure to mop 
uncarpeted floors thoroughly, using a mopping method that keeps the wash water separate from the 
rinse water, such as the 2-bucket mopping method, or using a wet mopping system, pursuant to 40 

Level la C.F.R. §745.85(a)(5)(ii)(C) 
24-Standards for gost-renovation cleaning verification: Failure by a renovator to perform a visual 
inspection of the interior work area to determine whether dust, debris or residue is still present, to 
remove dust, debris or residue by re-cleaning if necessary, and/or perform another visual inspection, 

Level la pursuant to 40 C.F.R. §745.85(b)(l)(i) 
25-Standards for gost-renovation cleaning verification: Failure by a renovator to verify that each 
interior windowsill in the work area has been adequately cleaned using a disposable cleaning 
cloth(s) compared to the cleaning verification card following the prescribed procedures, pursuant to 
40 C.F.R. §745.85 (b)(l)(ii) (A) or failure by a certified renovator to arrange for the collection dust 
clearance samples as part of optional dust clearance testing, pursuant to 40 C.F.R. 

Level la §745.85(b )(1 )(ii)( A) 
26-Standards for gost-renovation cleaning verification: Failure by a renovator to verify that each 
interior floor in the work area has been adequately cleaned using a disposable cleaning cloth(s) 
compared to the cleaning verification card following the prescribed procedures pursuant to 40 C.F.R. 
§745.85 (b)(l)(ii) (B) or failure by a certified renovator to arrange for the collection dust clearance 

Level la samples as part of optional dust clearance testing, pursuant to 40 C.F.R. §745.85(b)(l )(ii)(B) 
27-Standards for gost-renovation cleaning verification: Failure by a renovator to wait until interior 
work area passes post-renovation cleaning verification before removing signs, pursuant to 40 C.F.R, 

Level la §745.85(b)( 1 )(iii) 
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48Circumstance Level " 
. · · .Rule Violation 

28-Standards for gost-renovation cleaning verification: Failure by a renovator to perform a visual 
inspection of the exterior work area to determine whether dust, debris or residue is still present, to 
remove dust, debris or residue by re-cleaning if necessary, and/or perform another visual inspection, 

Level la pursuant to 40 C.F.R. §745.85(b)(2) 

29-Standards for gost-renovation cleaning verification: Failure by a renovator to wait until exterior 
Level la work area passes visual inspection before removing signs, pursuant to 40 C.F.R. §745.85(b)(2) 

30-Standards for gost-renovation cleaning verification: Failure by a renovation firm to arrange for 
the performance of optional dust clearance testing at the conclusion of the renovation if required to 

·do so by the person contracting for the renovation, a Federal, State, Territorial, Tribal, or local law or 
Level la regulation, pursuant to 40 C.F.R. §745.85(c) 

31-Standards for gost-renovation cleaning verification: Failure to have the optional dust clearance 
testing performed by a certified inspector, risk assessor or dust sampling technician at the conclusion 

Level la of the renovation, pursuant to 40 C.F.R. §745.85(c)(2) 
32-Standards for gost-renovation cleaning verification: Failure by a renovation firm to re-clean the 
wor~ area until dust clearance results are below clearance standards, pursuant to 40 C.F.R .. 

Level la §745.85(c)(3) 
Section X Work Practice Standards for Conducting Lead•Based ~ain~ Activities in Target Housing and 

Child-Occupied Facilities 
I-Target Housing and Child-occugied Facilities: Failure to perform all lead-based paint activities 
pursuant to the work practice standards, appropriate requirements, methodologies and clearance 

Level la levels specified and referenced, pursuant to 40 C.F.R. §745.227(a)(l) 
2- Target Housing and Child-occugied Facilities: Failure to ensure that a lead-based paint activity 
described by the certified individual as an inspection, lead-hazard screen, risk assessment or 
abatement, is perfolllled by a certified individual in compliance with the appropriate requirements, 

Level2a pursuant to 40 C.F.R. §745.227(a)(2) 
3-Target Housing and Child-occugied Facilities: Failure to ensure that an inspection is conducted 
only by a person certified by EPA as an inspector or risk assessor and, if conducted, must be 

Level2a conducted according to the prescribed procedures, pursuant to 40 C.F.R. §745.227(b)(l) 
4-Target Housing and Child-occugied Facilities: Failure in an inspection to select locations 
according to documented methodologies to be tested for the presence of lead-based paint, pursuant to 

Level la 40 C.F.R. §745.227(b)(2) 
5-Target Housing and Child-occugied Facilities: Failure to test for lead-based paint each interior 
and/or exterior component with a distinct painting history in a residential dwelling and/or child-

Level 3a. occupied facility, pursuant to 40 C.F.R. §745.227(b)(2)(i) 
6-Target Housing and Child-occugied Facilities: Failure to test for lead-based paint each interior 
and/or exterior component with a distinct painting history in a multi-family dwelling, pursuant to 40 

Level3a C.F.R. §745.227(b)(2)(ii) 
7-Target Housing and Child-occupied Facilities: Failure to ensure that paint sampled for analysis to 
determine the presence of lead was conducted using documented methodologies which incorporate 

Level Sa adequate quality control procedures, pursuant to 40 C.F.R. §745.227(b)(3)(i) 
8- Target Housing and Child-occugied Facilities: Failure to ensure that all collected paint chip 
samples were analyzed according to 40 C.F.R. §745.227(f) to determine if they contain detectable 

Level3a levels oflead that can be quantified numerically, pursuant to 40 C.F.R. §745.227(b)(3)(ii) 
9- Target Housing and Child-occugied Facilities: Failure of an inspector or risk assessor to prepare 

Level3a an inspection report that includes the required information, pursuant to 40 C.F.R. §745.227(b)(4) 
10-Target Housing and Child-occugied Facilities: Failure to ensure that a lead hazard screen is 

Level2a conducted only by a person certified by EPA as a risk assessor, pursuant to 40 C.F.R. §745.227(c)(l) 

11- Target Housing and Child-occugied Facilities: Failure to ensure that a lead hazard screen 
includes the collection of background information regarding the physical characteristics of the 
residential dwelling or child-occupied facility and occupant use patterns that may cause lead-based 

Level3a 
paint exposure to one or more children age 6 years and under, pursuant to 40 C.F.R. 
§745.227( c)(2)(i) 
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12-Target Housing and Child-occugied Facilities: Failure to ensure that a lead hazard screen 
includes a visual inspection to determine the presence of deteriorated paint, pursuant to 40 C.F.R. 

Level3a §745.227(c)(2)(ii)(A) 
13-Target Housing and Child-occugied Facilities: Failure to ensure that a lead hazard screen 
includes a visual inspection to locate at least two dust samples performed according to the prescribed 

Level3a methodologies, pursuant to 40 C.F.R. §745.227(c)(2)(ii)(B) 
14-Target Housing and Child-occupied Facilities: Failure to ensure that a lead hazard screen 
includes the collection and analysis of dust samples according to the prescribed methodologies, 

Level 3a pursuant to 40 C.F.R. §745.227(c)(3) 
15-Target Housing and Child-occugied Facilities: Failure to ensure that a lead hazard screen 
includes the collection and analysis of paint samples according to the prescribed methodologies, 

Level3 pursuant to 40 C.F.R. §745.227(c)(4) 

16-Target Housing and Child-occupied Facilities: Failure of a risk assessor to prepare a lead hazard 

Level3a screen report that includes the required information, pursuant to 40 C.F.R. §745.227(c)(5) 

17-Target Housing and Child-occupied Facilities: Failure to ensure that a risk assessment is 
Level3a conducted only by a person certified by EPA as a risk assessor, pursuant to 40 C.F.R. §745.227(d)(I) 

8-Target Housing and Child-occupied Facilities: Failure to ensure that a risk assessment includes a 
visual inspection of the residential dwelling or child-occupied facility to locate the existence of 
deteriorated paint, assess the extent and causes of the deterioration, and other potential lead-based 

Level3a paint hazards, pursuant to 40 C.F.R. §745.227(d)(2) 
19-Target Housing and Child-occupied Facilities: Failure to ensure that a lead hazard screen 
includes the collection of background information regarding the physical characteristics of the 
residential dwelling or child-occupied facility and occupant use patterns that may cause lead-based 

Level3a paint exposure to one or more children age 6 years and under, pursuant to 40 C.F.R. §745.227(d)(3) 
20-Target Housing and Child-occupied Facilities: Failure to test for the presence of lead on each 

Level 3a surface determined to have a distinct painting history, pursuant to 40 C.F.R. §745.227(d)(4) 
21-Residential Dwellings: Failure to collect and analyze for lead concentration dust samples (either 
composite or single-surface samples) from the interior window sill(s) and tloor(s) in all living areas 
where one or more children, age 6 and under, are most likely to come into contact with dust, pursuant 

Level 3a to 40 C.F.R. §745.227(d)(5) 
22-Multi-familx Dwellings and Child-occupied Facilities: Failure to collect and analyze interior 
window sill and floor dust samples (either composite or single-surface samples) for lead 

Level 3a concentration from the prescribed locations, pursuant to 40 C.F.R. §745.227(d)(6) 
23-Child-occupied Facilities: Failure to collect and analyze interior window sill and floor dust 
samples (either composite or single-surface samples) for lead concentration in each room, hallway or 
stairwell utilized by one or more children, age 6 and under, and in other common areas in the child-

Level3a occupied facility pursuant to 40 C.F.R. §745.227(d)(7) 
24-Target Housing and Child-occupied Facilities: Failure to collect and analyze soil samples for lead 

Level3a concentrations in the prescribed locations, pursuant to 40 C.F.R. §745.227(d)(8) 

25-Target Housing and Child-occupied Facilities: Failure to conduct all paint, dust, or soil sampling 
or testing using documented methodologies that incorporate adequate quality control procedures, 

Leve13a pursuant to 40 C.F.R. §745.227(d)(9) 
26-Target Housing and Child-occupied Facilities: Failure to analyze any collected paint chip, dust, 
or soil samples according to 40 C.F.R. §745.227(f) to determine if they contain detectable levels of 

Level3a lead that can be quantified numerically, pursuant to 40 C.F.R. §745.227(d)(l0) 

27-Target Housing and Child-occupied Facilities: Failure ofrisk assessor to prepare a risk 
Level3a assessment report that includes the required information, pursuant to 40 C.F.R. §745.227(d)(l l) 

28-Target Housing and Child-occupied Facilities: Failure to ensure that an abatement is conducted 
only by a person certified by EPA, and, if conducted, is conducted according to the prescribed 

Level la procedures, pursuant to 40 C.F.R. §745.227(e)(l) 
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48Circumstance Level Rule Violation 

29- Target Housing and Child-occu12ied Facilities: Failure of a supervisor to be on site for each 
abatement project during all work site preparation, during the post-abatement cleanup of work areas, 
and to be onsite at other times during the abatement or available by telephone, pager or answering 
service and able to be present at the work site in no more than 2 hours, pursuant to 40 C.F.R. 

Level 3a §745.227(e)(2) 
30- Target Housing and Child-occu12ied Facilities: Failure of a supervisor and the certified firm 
employing that supervisor to ensure that all abatement activities are conducted according to the 
requirements of 40 C.F.R. §745.227( e) and all other Federal, State and local requirements, pursuant 

Level3a to 40 C.F.R. §745.227(e)(3) 
3 I-Target Housing and Child-occu12ied Facilities: Failure ofa renovation firm to notify EPA of 
lead-based paint abatement activities or to update notification as prescribed and by the designated 

Level3a deadline, pursuant to 40 C.F.R. §745.227(e)(4)(i-v) 
32-Target Housing and Chi ld-occu12ied Facilities: Failure of a renovation firm to include the 

Level3a designated information in each notification, pursuant to 40 C.F.R. §745.227(e)(4)(vi) 
33-Target Housing and Child-occu12ied Facilities: Failure by a certified firm to accomplish written 
or electronic notification via one of the prescribed methods, pursuant to 40 C.F.R. 

Level2a §745.227( e)( 4)(vii) 

34-Target Housing and Child-occu12ied Facilities: Failure of a renovation firm io begin lead-based 
paint abatement activities on the date and at the location specified in either the original or updated 

Level4a notification, pursuant to 40 C.F.R. §745.227(e)(4)(viii) 

35-Target Housing and Child-occu1:1ied Facilities: Failure of a renovation firm or individual to 
notify EPA before engaging in lead-based paint abatement activities defined in 40 C.F.R. §745.223 , 

Leve12a pursuant to 40 C.F.R. §745.227(e)(4)(ix) 
36-Target Housing and Child-occu1:1ied Facilities: Failure ofa renovation firm or individual to 
develop a written occupant protection plan for all abatement projects and in accordance with the 

Level 3a prescribed procedures, pursuant to 40 C.F.R. §745.227(e)(5) 

37-Target Housing and Child-occu1:1ied Facilities: Failure to prohibit the use of open-flame burning 
Level2a or torching of lead-based paint during abatement activities pursuant to 40 C.F.R. §745.227(e)(6)(i) 

38-Target Housing and Child-occu1:1ied Facilities: Failure to prohibit the use of machines that 
remove lead-based paint through sanding, grinding, abrasive blasting, or sandblasting, unless such 
machines are used with HEPA exhaust control which removes particles of0.3 microns or larger 

Leve12a from the air at 99.97 percent or greater efficiency, pursuant to 40 C.F.R. §745.227(e)(6)(ii) 

39-Target Housing and Child-occu1:1ied Facilities: Failure to prohibitthe dry scraping of lead-based 
paint unless it is used in conjunction with heat guns or around electrical outlets or when treating 
defective paint spots totaling no more than 6 square feet in any one room, hallway, or stairwell or 

Level2a totaling no more than 20 square feet on exterior surfaces, pursuant to 40 C.F.R. §745.227(e)(6)(iii) 
40-Target Housing and Child-occu12ied Facilities: Failure to restrict the operating of a heat gun on 
lead-based paint at temperatures below 1100 degrees Fahrenheit, pursuant to 40 C.F.R. 

Level2a &745.227( e)(6)(iv) 

41-Target Housing and Child-occu12ied Facilities: Failure to conduct soil abatement, when 
Level3a necessary, according to the prescribed methods, pursuant to 40 C.F.R. &745.227(e)(7) 

42-Target Housing and Chi ld-occu1:1ied Facilities: Failure to have a certified inspector or risk 
Level 3a assessor perform the post-abatement clearance procedures, pursuant to 40 C.F.R. &745.227(e)(8) 

43-Target Housing and Child-occu12ied Facilities: Failure by an inspector or risk assessor to perform 
a visual inspection after abatement to determine if deteriorated painted surfaces and/or visible 
amounts of dust, debris or residue are still present and to remove any hazards that still remain, 

Level 3a pursuant to 40 C.F.R. §745.227(e)(8)(i) 

44-Target Housing and Child-occu1:1ied Facilities: Failure to wait until the required visual inspection 

Level4a 
and any necessary post-abatement cleanups are completed before performing clearance sampling for 
lead in dust, pursuant to 40 C.F.R. §745.227(e)(8}(ii) 

45-Target Housing and Child-occu12ied Facilities: Failure to take dust samples for clearance 

Level l a 
purposes using documented methodologies that incorporate adequate quality control procedures, 
pursuant to 40 C.F.R. §745.227(e)(8)(iii) 
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48Circumstance Level Rule Violation 

46-Target Housing and Child-occupied Facilities: Failure to wait a minimum of 1 hour after 
completion of final post-abatement cleanup activities to collect dust samples for clearance purposes, 

Level4a oursuant to 40 C.F.R. §745.227(e)(8)(iv) 

47-Target Housing and Child-occupied Facilities: Failure to collect the required dust samples from 
the prescribed surfaces in the designated rooms after conducting an abatement with containment 

Level4a between abated and unabated areas, pursuant to 40 C.F.R. §745.227(e)(8)(v)(A) 

48-Target Housing and Child-occupied Facilities: Failure to collect the required dust san1ples from 
the prescribed surfaces in the designated rooms after conducting an abatement with no containment, 

Level4a pursuant to 40 C.F.R. §745.227(e)(8)(v)(B) 
49-Target Housing and Child-occupied Facilities: Failure to conduct a visual inspection and clean 
horizontal, outdoor surfaces of visible dust and debris, perform visual inspection for paint chips on 
the drip line and remove and properly dispose of any paint chips found following an exterior paint 

Level4a abatement, pursuant to 40 C.F.R. §745.227(e)(8)(v)(C) 
50-Target Housing and Child-occupied Facilities: Failure to select the rooms, hallways or stairwells 

Level4a for samoling according to documented methodologies, pursuant to 40 C.F.R. §745.227(e)(8)(vi) 
51-Target Housing and Child-occupied Facilities: Failure by an inspector or risk assessor to compare 
the residual lead level from dust samples with clearance levels to determine if level exceeds the 

Level3a aoolicable clearance level, pursuant to 40 C.F.R. §745.227(e)(8)(vii) 

52-Target Housing and Child-occupied Facilities: Failure by an inspector or risk assessor to reclean 
and retest the surface of components that were determined to have failed clearance testing after 

Level2a abatement, pursuant to 40 C.F.R. §745.227(e)(8)(vii) 
53-Target Housing and Child-occupied Facilities: Failure to use the standard clearance levels for 
lead in dust of 40 µg/ft2 for floors, 250 µg/ft2 for interior window sills, and 400 µg/ft2 for window 
troughs to determine if a level in a sample exceeds the applicable clearance level, pursuant to 40 

Level3a C.F.R. §745.227( e)(8)(viii) 

54-Target Housing and Child-occupied Facilities: Failure to perform random sampling in a multi-
family dwelling with similarly constructed and maintained residential dwellings according to the 

Level4a prescribed methods, pursuant to 40 C.F.R. §745.227(e)(9) 
55-Target Housing and Child-occupied Facilities: Failure by a supervisor or project designer to 
prepare an abatement report that includes the required information, pursuant to 40 C.F.R. 

Level 4a §745.227(e)(l0) 
56-Target Housing and Child-occupied Facilities: Failure to ensure that all paint chip, dust, or soil 
samples obtained are collected by a certified risk assessor or paint inspector and analyzed by an EPA-

Level3a recognized laboratorv, oursuant to 40 C.F.R. §745.227(f) 
57-Target Housing and Child-occupied Facilities: Failure to limit composite dust sampling to only 

Level5a those situations specified, pursuant to 40 C.F.R. §745.227(g) 

58-Target Housing and Child-occupied Facilities: Failure to make a determination on the presence of 
Level 3a lead-based paint, pursuant to 40 C.F.R. §745.227(h) 

59-Target Housing and Child-occupied Facilities: Failure ofa firm that performs, offers or claims to 
perform renovations or dust sampling for compensation to obtain initial certification from EPA, 

Level la under to 40 C.F.R. §745.226 pursuant to 40 CFR § 745.233 

Section XI Lead-Based Paint Risk Assessments 

I-Failure of a person performing a risk assessment to be certified by EPA as a risk assessor, pursuant 
Level 2a to 40 C.F.R. §745.227(d)(J) 

2-Failure to conduct visual inspection for risk assessment or child-occupied facility to locate 
existence of deteriorated paint, assess extent and causes of deterioration, and other potential lead-

Level2a based paint hazards, oursuant to 40 C.F.R. §745.227(d)(2) 
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GRAVITY-BASED PENALTY MATRIX FOR PRE, RRP, & LBP ACTIVITIES RULES49 

Extent 
MAJOR SIGNIFICANT MINOR 

no informatiort about age of 
' 

no occupants under age 18 

Target Housing: 
one or more occupants under age the youngest occupant, or 
6 and/ or pregnant woman one or more occupants ' 

between ages of 6 and 17 

renovation activities were 
completed during a period 
when children did not access 
the facility (e.g., as summer 

one or more occupants under age vacation) and there is no 
Child-Occupied Facilities: 6 (by definition, a child-occupied continuity of enrollment 

facility is regularly visited by one (i.e., the same children are 

or more children under 6) not returning after the 
break).50 

• 
'· l"I. 

I r . 

For Violations Occurring On or Before 1/12/2009:51 

Circumstance 
Level la $ 32,500 $ 21,930 $ 6,500 

Level lb $ 11,000 $ 7,740 $ 2,580 
HIGH 

$ $ 3,870 Level2a $ 25,800 16,770 

Level2b $ 10,320 $ 6,450 $ 1,550 

Level3a $ 19,350 $ 12,900 $ 1,940 

Level3b 
MEDIUM 

$ 7,740 $ 5,160 $ 780 

Level4a $ 12,900 $ 7,740 $ 1,290 

Level4b $ 5,160 $ 3,220 $ 520 

Level Sa $ 6,450 $ 3,870 $ 650 

Level Sb $ 2,680 $ 1,800 $ 260 
LOW 

Level6a $ 6580 $ 1,680 $ 260 

Level6b $ 1,290 $ 640 $ 130 

49 
Since the "nature" of violations for training providers is unique, separate matrices are provided on page 83. . 

50 
In a situation where there is "no continuity of enrollment," there are no children's parents to whom information 

can be provided; therefore, information must only be provided to the owner and operator of the child-occupied 
facility. 
51 

The maximum civil monetary penalty for TSCA is $32,500 and $11,000, respectively, for violations occurring 
after 3/ 15/2004 through 1I1212009. 
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.. 
· Extent 

MAJOR . . ,, . SIGNIFICANT MINOR 
no information about age 

Target Housing: 
one or more occupants under of the youngest occupant, no occupants under age 
age 6 and/or pregnant woman or one or more occupants 18 

between ages of 6 and 17 .. 
h renovation activities were 

" 
completed during a period 

one or more occupants under when children did not 

age 6 (by definition, a child- access the facility (e.9., as 

Child-Occupied Facilities: occupied facility is regularly summer vacation) and 

visited by one or more there is no continuity of 

children under 6) enrollment (i.e., the same 
I• children are not returning 
II after the break),52 

For Violations Occurrin1 After 1/12/2009:53 

Level la $ 37,500 $ 25,500 $ 7,500 

Level lb $ 16,000 $ 8,500 $ 2,840 
HIGH 

Level2a $ 30,000 $ 20,400 $ 6,000 

Level 2b $ 11,340 $ 7,090 $ 1,710 

Level3a $ 22,500 $ 15,300 $ 4,500 

Level 3b $ 8,500 $ 5,670 $ 850 
MEDIUM 

Level4a $ 15,000 $ 10,200 $ 3,000 

Level4b $ 5,670 $ 3,540 $ 580 

Level Sa $ 7,500 $ 5,100 $ 1,500 

Level Sb $ 2,840 $ 1,850 $ 290 
LOW 

Level6a $ 3,000 $ 2,040 $ 600 

' Level6b $ 1,420 $ 710 $ 150 

52 In a situation where there is "no continuity of enrollment," there are no children's parents to whom information 
can be provided; therefore, information must only be provided to the owner and operator of the child-occupied 
facility. 
53 The maximum civil monetary penalty for TSCA is $37,500 and $16,000, respectively, for violations occurring 
after 1/12/2009. Adjustments to the individual "a" levels below the maximum were made using the ratios 
established in the TSCA Penalty Guidelines matrix (45 Fed. Reg. 59771, September JO, 1980). 
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GRAVITY-BASED PENALTY MATRIX FOR TRAINING VIOLATIONS 
.- Extent .. 
·~· ·- .. 

MAJOR ., SIGNIFICANT MINOR 
Potential that the trainer's 

six to ten students attending one to five students attending 
violations will affect human eleven or more students attending class where violations class where violations 

health by impairing the class where violations occurred ( 
occurred occurred 

student's ability to learn: ,. ,, 
' 

For Violations Occurring On or Before 1/12/2009:54 

Circumstance 
Level ta $ 32,500 $ 21,930 $ 6,450 

HIGH 
Level 2a $ 25,800 $ 16,770 $ 3,870 

Level3a $ 19,350 $ 12,900 $ 1,940 
MEDIUM 

Level4a $ 12,900 $ 7,740 $ 1,290 

Level Sa $ 6,450 $ 3,870 $ 640 
LOW 

Level6a $ 2,580 $ 1,680 $ 260 

' Extent 
MAJOR SIGNIFICANT MINOR 

Potential that the trainer' s 
eleven or more students violations wilt affect human 
attending class where violations six to ten students attending one to five students attending 

health by impairing the students 
occurred class where violations occurred class where violations occurred 

ability to learn: 

For Violations Occurrinl! After 1/12/2009:55 

Level ta $ 37,500 
HIGH 

$ 25,500 $ 

Level2a $ 30,000 $ 20,400 $ 

Level3a 
MEDIUM 

$ 22,500 $ 15,300 $ 

Level4a $ 15,000 $ 10,200 $ 

Level Sa $ 7,500 $ 5,100 $ 
LOW 

Level6a $ 3,000 $ 2,040 $ 

54 
The maximum civil monetary penalty is $32,500 for violations occurring after 3/15/2004 through 1/12/2009. 

55 
The maximum civil monetary penalty is $37,500 for violations occurring after 1/12/2009. Adjustments to the 

individual levels below the maximum were made using the ratios established in the TSCA Penalty Guidelines matrix 
(45 Fed. Reg. 59771, September 10, 1980). 
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Appendix C 

The EPA website for information on the TSCA 406(b) Pre-Renovation Education Rule is: 
http://www.epa.gov/lead/pubs/leadrenf.htm 

The EPA website also maintains copies of applicable policies and other useful information: 

EPA Home Page: http://www.epa.gov 

Compliance and Enforcement Home Page: http://www.epa.gov/compliance/ 

TSCA Enforcement Policy and Guidance Documents: 
http://cfpub.epa.gov/compliance/resources/policies/civil/tsca/ 

Supplemental Environmental Projects: 
http:// cfpub. epa. gov/ compliance/resources/policies/ civil/ seps/ 

Final Supplemental Environmental Projects Policy (1998): 
http://www.epa.gov/compliance/resources/policies/civil/seps/fnlsup-hermn-mem.pdf 

Treatment of Lead-based Paint Abatement Work as a Supplemental Environmental Project in 
Administrative Settlements (Jan 2004): 

http://www.epa.gov/comp liance/resources/policies/civi l/seps/leadbasedabatement-sepO 12204. pdf 

Audit Policy: http://www.epa.gov/compliance/incentives/auditing/auditpolicy.html 

Small Business Policy: 
http://www.epa.gov/compliance/incentives/smallbusiness/index.html 

Redelegation of Authority: 
http://www.epa.gov I compliance/resources/policies/civil/rcra/hgregenfcases-mem. pdf 

HUD Technical Guidelines for the Evaluation and Control of Lead Based Paint Hazards in 
Housing: http://www.hud.gov/offices/lead/lbp/hudguidelines/index.cfm 

Documenting Penalty Calculations and Justifications of EPA Enforcement Actions, (Aug 1990): 
. http://www.epa.gov I compliance/resources/policies/ civil/rcra/ calj us-strock-mem. pdf 

Amendments to Penalty Policies to Implement Penalty Inflation Rule 2008 
http://cfpub.epa.gov/compliance/resources/policies/civil/penalty/ 
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The following list of potential Supplemental Environmental Projects (SEPs) is not exhaustive, 
but is intended to offer some examples.56 

• Abatement of lead-based paint and/or lead-based paint hazards in target housing or child
occupied facilities in compliance with requirements of 40 C.F.R. § 227(e). 

• Renovation (such as window or door replacement) that includes removal of components 
containing lead-based paint and/or lead-based paint hazards from target housing or child
occupied facilities, followed by clearance testing as defined in 40 C.F.R. § 227(e)(8). 

• Risk assessment of target housing or child-occupied facilities to identify lead-based paint 
hazards, followed by correction of any hazards identified. 

• Purchase of an XRF for a local health organization. 

• Blood-lead level screening and/or treatment for children where Medicaid coverage is not 
available. (Blood-lead level screening and/or treatment for children underserved by 
Medicaid may also be appropriate, with approval from the Special Litigation and Projects 
Division in OECA.) 

• Purchase and operate a mobile health clinic, including outfitting the mobile units (e.g., blood 
lead level testing and treatment for children in public housing). 

• Purchase and donate lead health screening equipment to schools, public health departments, 
clinics, etc. 

• Provide free lab tests for lead in dust, soil and paint chip samples; make testing available to 
low-income homeowners, small rental property owners, and community-based organizations. 

56 
Whether the Agency decides to accept a proposed SEP as part of a settlement, and the amount of any penalty 

mitigation that may be given for a particular SEP, is purely within EPA's discretion. (See, Supplemental 
Environmental Projects Policy, May I, 1998, page 3.) 
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US COVERNMEN;; 
INFORMATION 

CPO 

§21.13 

approve or disapprove the State issued 
statement, in accordance with the re
quirements of§ 21.5. 

(2) The Regional Administrator wlll 
periodically review State program per
formance. In the event of State pro
gram deficiencies the Regional Admin
istrator wlll notify the State of such 
deficiencies. 

(3) During that period that any 
State's program is classified as defi
cient, statements issued by a State 
shall also be sent to the Regional Ad
ministrator for review. The Regional 
Administrator shall notify the State, 
the applicant, and the SBA of any de
termination subsequently made, in ac
cordance with §21.5, on any such state
ment. 

(i) If within 60 days after notice of 
such deficiencies has been provided, 
the State has not taken corrective ef
forts, and if the deficiencies signifi
cantly affect the conduct of the pro
gram, the Regional Administrator, 
after sufficient notice has been pro
vided to the Regional Director of SBA, 
shall withdraw the approval of the 
State program. 

(ii) Any State whose program is with
drawn and whose deficiencies have been 
corrected may later reapply as pro
vided in § 21.12(a). 

(g) Funds appropriated under section 
106 of the Act may be utilized by a 
State agency authorized to receive 
such funds in conducting this program. 

§ 21.13 Effect of certification upon au-
thority to enforce applicable stand
ards. 

The certification by EPA or a State 
for SBA Loan purposes in no way con
stitutes a determination by EPA or the 
State that the facilities certified (a) 
will be constructed · within the time 
specified by an applicable standard or 
(b) will be constructed and installed in 
accordance with the plans and speci
fications submitted .in the application, 
will be operated and maintained prop
erly, or will be applied to process 
wastes which are the same as described 
in the application. The certification in 
no way constitutes a waiver by EPA or 
a State of its authority to take appro
priate enforcement action against the 
owner or operator of such facilities for 
violations of an applicable standard. 
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PART 22--CONSOLIDATED RULES 
OF PRACTICE GOVERNING THE 
ADMINISTRATIVE ASSESSMENT OF 
CIVIL PENALTIES AND THE REV
OCATION/TERMINATION OR SUS
PENSION OF PERMITS 

Subpart A-General 

Sec. 
22.1 Scope of this part. 
22.2 Use of number and gender. 
22.3 Definitions. 
22.4 Powers and duties of the Environ

mental Appeals Board, Regional Judicial 
Officer and Presiding Officer; disquali
fication, withdrawal, and reassignment. 

22.5 Filing, service, and form of all filed 
documents; business confidentiality 
claims. 

22.6 F!ling and service of rulings, orders and 
decisions. · 

22.7 Computation and extension of time. 
22.8 Ex parte discussion of proceeding. 
22.9 Examination of documents filed . 

Subpart 8-Partles and Appearances 

22.10 Appearances. 
22.11 Intervention and non-party briefs. 
22.12 Consolidation and severance. 

Subpart C-Prehearing Procedures 

22.13 Commencement of a proceeding. 
22.14 Complaint. 
22.15 Answer to the complaint. 
22.16 Motions. 
22.17 Default. 
22.18 Quick resolution; settlement; alter

native dispute resolution. 
22.19 Prehearing information exchange; pre

hearing conference; other discovery. 
22.20 Accelerated decision; decision to dis

miss. 

Subpart D-Hearlng Procedures 

22.21 Assignment of Presiding Officer; 
scheduling the hearing. 

22.22 Evidence. 
22.23 Objections and offers of proof. 
22.24 Burden of presentation; burden of per

suasion; preponderance of the evidence 
standard. 

22.25 Filing the transcript. 
22.26 Proposed findings, conclusions, and 

order. 

Subpart E-lnitial Decision and Motion to 
Reopen a Hearing 

22.27 In! t!al decision. 
22.28 Motion to reopen a hearing. 
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Subpart F-Appeals and Administrative 
Review 

22.29 Appeal from or review of interlocutory 
orders or rulings. 

22.30 Appeal from or review of initial deci
sion. 

Subpart G-Flnal Order 

22.31 Final order. 
22.32 Motion to reconsider a final order. 

Subpart H- Supplemental Rules 

22.33 [Reserved] 
22.34 Supplemental rules governing the ad

ministrative assessment of civil pen
alties under the Clean Air Act. 

22.35 Supplemental rules governing the ad
ministrative assessment 0£ civil pen
alties under the Federal Insecticide, Fun
gicide, and Rodenticide Act. 

22.36 [Reserved] 
22.37 Supplemental r u les governing admin

istrative proceedings under the Solld 
Waste Disposal Act. 

22.38 Supplemental rules of practice gov
erning the administrative assessment of 
civil penalties under the Clean Water 
Act. 

22.39 Supplemental rules governing the ad
ministrative assessment of civil pen
alties under section 109 of the Com
prehensive . Environmental Response , 
Compensation, and Liability Act of 1980, 
as amended. 

22.40 [Reserved] 
22.41 Supplemental rules governing the ad

ministrative assessment of civil pen
alties under Title II of the Toxic Sub
stance Control Act, enacted as section 2 
of the Asbestos Hazard Emergency Re-
sponse Act (AHERA). · 

22.42 Supplemental rules governing the ad
ministrative assessment of civil pen
alties for violations of compllance orders 
issued to owners or operators of publlc 
water systems under part B of the Safe 
Drinking Water Act. 

22.43 ·supplemental rules governing the ad
ministrative assessment of civil pen
alties against a federal agency under the 
Safe Drinking Water Act. 

22.44 Supplemental rules of practice gov
erning the termination of permits under 
section 402(a) of the Clean Water Act or 
under section 3008(a)(3) of the Resource 
Conservation and Recovery Act. 

22.45 Supplemental rules governing publlc 
notice and comment in proceedings 
under sections 309(g) and 3ll(b)(6)(B)(ii) 
of the Clean Water Act and section 
1423(c) of the Safe Drinking Water Act. 

§22.1 

22.46-22.49 [Reserved] 

Subpart I- Administrative Proceedings Not 
Governed by Section 554 of the Ad· 
mlnlstratlve Procedure Act 

22.50 Scope of this subpart. 
22.51 Presiding Officer. 
22.52 Information exchange and discovery. 

AUTHORITY: 7 U.S.C. 136(1); 15 U.S.C. 2615; 33 
U.S .C; 1319, 1342, 1361, 1415 and 1418; 42 U.S.C. 
300g-3(g), 6912, 6925, 6928, 6991e and 6992d; 42 
U.S .C. 7413(d), 7524(c), 7545(d), 7547, 7601 and 
7607(a), 9609, and 11045. 

SOURCE: 64 FR 40176, July 23, 1999, unless 
otherwise noted. 

Subpart A-General 

§ 22.1 Scope of this part. 
(a) These Consolidated Rules of Prac

tice govern all administrative adju
dicatory proceedings for: 

(1) The assessment of any adminis
trative civil penalty under section 14(a) 
of the Federal Insecticide, Fungicide, 
and Rodenticide Act as amended (7 
U.S.C. 136Z(a)); 

(2) The assessment of any adminis
trative civil penalty under sections 
113(d), 205(c), 21l(d) and 213(d) of the 
Clean Air Act, as amended (42 U.S.C. 
7413(d), 7524(c), 7545(d) and 7547(d)); 

(3) The assessment of any adminis
trative civil penalty or for the revoca
tion or suspension of any permit under 
section 105(a) and (f) of the Marine Pro
tection, Research, and Sanctuaries Act 
as amended (33 U.S.C. 1415(a) and (f)); 

(4) The issuance of a compliance 
order or the issuance. of a correct! ve ac
tion order, the termination of a permit 
pursuant to section 3008(a)(3), the sus
pension or revocation of authority to 
operate pursuant to section 3005(e), or 
the assessment of any civil penalty 
under sections 3008, 9006, and 11005 of 
the Solid Waste Disposal Act, as 
amended (42 U.S.C. 6925(d), 6925(e), 6928, 
6991e, and 6992d)), except as provided in 
part 24 of this chapter; 

(5) The assessment of any adminis
trative cfvil penalty under sections 
16(a) and 207 of the Toxic Substances 
Control Act (15 U.S.C. 2615(a) and 2647); 

(6) The assessment of any Class II 
penalty under sections 309(g) and 
311(b)(6), or termination of any permit 
issued pursuant to section 402(a) of the 
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Clean Water Act, as amended (33 U.S.C. 
1319(g), 132l(b)(6), and 1342(a)); 

(7) The assessment of any adminis
trative civil penalty under section 109 
of the Comprehensive Environmental 
Response, Compensation, and Liability 
Act of 1980, as amended (42 U.S.C. 9609); 

(8) The assessment of any adminis
trative civil penalty under section 325 
of the Emergency Planning and Com
munity Right-To-Know Act of 1986 
("EPCRA") (42 U.S.C. 11045); 

(9) The assessment of any adminis
trative civil penalty under sections 
1414(g)(3)(B), 1423(c), and 1447(b) of the 
Safe Drinking Water Act as amended 
(42 U.S.C. 300g-3(g)(3)(B), 300h-2(c), and 
300j-6(b)), or the issuance of any order 
requiring both compliance and the as
sessment of an administrative civil 
penalty under section 1423(c); 

(10) The assessment of any adminis
trative civil penalty or the issuance of 
any order requiring compliance under 
Section 5 of the Mercury-Containing 
and Rechargeable Battery Management 
Act (42 U.S.C. 14304). 

(b) The supplemental rules set forth 
in subparts H and I of this part estab
lish special procedures for proceedings 
identified in paragraph (a) of this sec
tion where the Act allows or requires 
procedures different from the proce
dures in subparts A through G of this 
part. Where inconsistencies exist be
tween subparts A through G of this 
part and subpart H or I of this part, 
subparts H or I of this part shall apply. 

(c) Questions arising at any stage of 
the proceeding which are not addressed 
in these Consolidated Rules of Practice 
shall be resolved at the discretion of 
the Administrator, Environmental Ap
peals Board, Regional Administrator, 
or Presiding Officer, as provided for in 
these Consolidated Rules of Practice. 

(64 FR 40176, July 23, 1999, as amended at 65 
FR 30904, May 15, 2000] 

§ 22.2 Use of number and gender. 

As used in these Consolidated Rules 
of Practice, words in the singular also 
include the plural and words in the 
masculine gender also include the 
feminine, and vice versa, as the case 
may require. 

40 CFR Ch. I (7-1-10 Edition) 

§ 22.3 Definitions. 
(a) The following definitions apply to 

these Consolidated Rules of Practice: 
Act means the particular statute au

thorizing the proceeding at issue. 
Administrative .Law Judge means an 

Administrative Law Judge appointed 
under 5 U.S.C. 3105. 

Administrator means the Adminis
trator of the U.S. Environmental Pro
tection Agency or his delegate. 

Agency means the United States En
vironmental Protection Agency. 

Business confidentiality claim means a 
confidentiality claim as defined in 40 
CFR 2.20l(h). 

Clerk of the Board means the Clerk of 
the Environmental Appeals Board, 
Mail Code 1103B, U.S. Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460. 

Commenter means any person (other 
than a party) or representative of such 
person who timely: 

(1) Submits in writing to the Re
gional Hearing Clerk that he is pro
viding or intends to provide comments 
on the proposed assessment of a pen
alty pursuant to sections 309(g)(4) and 
311(b)(6)(C) of the Clean Water Act or 
section 1423(c) of the Safe Drinking 
Water Act, whichever applies, and in
tends to participate in the proceeding; 
and 

(2) Provides the Regional Hearing 
Clerk with a return address. 

Complainant means any person au
thorized to issue a complaint in accord
ance with §§22.13 and 22.14 on behalf of 
the Agency to persons alleged to be in 
violation of the Act. The complainant 
shall not be a member of the Environ
mental Appeals Board, the Regional 
Judicial Officer or any other person 
who will participate or advise in the 
adjudication. 

Consolidated Rules of Practice means 
the regulations in this part. 

Environmental Appeals Board means 
the Board within the Agency described 
in 40 CFR 1.25. 

Final order means: 
(1) An order issued by the Environ

mental Appeals Board or the Adminis
trator after an appeal of an initial deci
sion, accelerated decision, decision to 
dismiss, or default order, disposing of 
the matter in controversy between the 
parties; 
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(2) An initial decision which becomes 
a final order under§ 22.27(c); or 

(3) A final order issued in accordance 
with §22.18. 

Hearing means an evidentiary hear
ing on the record, open to the public 
(to the extent consistent with 
§ 22.22(a)(2)), conducted as part of a pro
ceeding under these Consolidated Rules 
of Practice. 

Hearing Clerk means the Hearing 
Clerk, Mail Code 1900, U.S. Environ
mental Protection Agency, 1200 Penn
sylvania Ave., NW., Washington, DC 
20460. 

Initial decision means the decision 
issued by the Presiding Officer pursu
ant to §§22.17(c), 22.20(b) or 22.27 resolv
ing all outstanding issues in the pro
ceeding. 

Party means any person that partici
pates in a proceeding as complainant, 
respondent, or intervenor. 

Pennit action means the revocation, 
suspension or termination of all or part 
of a permit issued under section 102 of 
the Marine Protection, Research, and 
Sanctuaries Act (33 U.S.C. 1412) or ter
mination under section 402(a) of the 
Clean Water Act (33 U.S.C. 1342(a)) or 
section 3005(d) of the Solid Waste Dis
posal Act (42 U.S.C. 6925(d)). 

Person includes any individual, part
nership, association, corporation, and 
any trustee, assignee, receiver or legal 
successor thereof; any organized group 
of persons whether incorporated or not; 
and any officer, employee, agent, de
partment, agency or instrumentality of 
the Federal Government, of any State 
or local unit of government, or of any 
foreign government. 

Presiding Officer means an individual 
who presides in an administrative adju
dication until an initial decision be
comes final or is appealed. The Pre
siding Officer shall be an Administra
tive Law Judge, except where §§22.4(b), 
22.16(c) or 22.51 allow a Regional Judi
cial Officer to serve as Presiding Offi
cer. 

Proceeding means the entirety of a 
single administrative adjudication, 
from the filing of the complaint 
through the issuance of a final order, 
including any action on a motion to re
consider under § 22.32. 

Regional Administrator means, for a 
case initiated in an EPA Regional Of-
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fice, the Regional Administrator for 
that Region or any officer or employee 
thereof to whom his authority is duly 
delegated. 

Regional Hearing Clerk means an indi
vidual duly authorized to serve as hear
ing clerk for a given region, who shall 
be neutral in every proceeding. Cor
respondence with the Regional Hearing 
Clerk shall be addressed to the Re
gional Hearing Clerk at the address 
spec1fied in the complaint. For a case 
initiated at EPA Headquarters, the 
term Regional Hearing Clerk means 
the Hearing Clerk. 

Regional Judicial Officer means a per
son designated by the Regional Admin
istrator under §22.4(b). 

Respondent means any person against 
whom the complaint states a claim for 
relief. 

(b) Terms defined in the Act and not 
defined in these Consolidated Rules of 
Practice are used consistent with the 
meanings given in the Act. 

[64 FR 40176, July 23, 1999, as amended at 65 
FR 30904, May 15, 2000) 

§ 22.4 Powers and duties of the En vi· 
ronmental Appeals Board, Regional 
Judicial Officer and Presiding Offi· 
cer; disqualification, withdrawal, 
and reassignment. 

(a) Environmental Appeals Board. (1) 
The Environmental Appeals Board 
rules on appeals from the initial deci
sions, rulings and orders of a Presiding 
Officer in proceedings under these Con
solidated Rules of Practice; acts as 
Presiding Officer ·until the respondent 
files an answer in proceedings under 
these Consolidated Rules of Practice 
commenced at EPA Headquarters; and 
approves settlement of proceedings 
under these Consolidated Rules of 
Practice commenced at EPA Head
quarters. The Environmental Appeals 
Board may refer any case or motion to 
the Administrator when the Environ
mental Appeals Board, in its discre
tion, deems it appropriate to do so. 
When an appeal or motion is referred 
to the Administrator by the Environ
mental Appeals Board, all parties shall 
be so notified and references to the En
vironmental Appeals Board in these 
Consolidated Rules of Practice shall be 
interpreted as referring to the Admin
istrator. If a case or motion is referred 
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to the Administrator by the Environ
mental Appeals Board, the Adminis
trator may consult with any EPA em
ployee concerning the matter, provided 
such consultation does not violate 
§ 22.8. Motions directed to the Adminis
trator shall not be considered except 
for motions for disqualification pursu
ant to paragraph (d) of this section, or 
motions filed in matters that the Envi
ronmental Appeals Board has referred 
to the Administrator. 

(2) In exercising its duties and re
sponsibilities under these Consolidated 
Rules of Practice, the Environmental 
Appeals Board may do all acts and take 
all measures as are necessary for the 
efficient, fair and impartial adjudica
tion of issues arising in a proceeding, 
including imposing procedural sanc
tions against a party who without ade
quate justification fails or refuses to 
comply with these Consolidated Rules 
of Practice or with an order of the En
vironmental Appeals Board. Such sanc
tions may include drawing adverse in
ferences against a party, striking a 
party's pleadings or other submissions 
from the record, and denying any or all 
relief sought by the party in the pro
ceeding. 

(b) Regional Judicial Officer. Each Re
gional Administrator shall delegate to 
one or more Regional Judicial Officers 
authority to act as Presiding Officer in 
proceedings under subpart I of this 
part, and to act as Presiding Officer 
until the respondent files an answer in 
proceedings under these Consolidated 
Rules of Practice to which subpart I of 
this part does not apply. The Regional 
Administrator may also delegate to 
.one or more Regional Judicial Officers 
the authority to approve settlement of 
proceedings pursuant to § 22.18(b)(3). 
These delegations will not prevent a 
Regional Judicial Officer from refer
ring any motion or case to the Re
gional Administrator. A Regional Judi
cial Officer shall be an attorney who is 
a permanent or temporary employee of 
the Agency or another Federal agency 
and who may perform . other duties 
within the Agency. A Regional Judicial 
Officer shall not have performed pros
ecutorial or investigative functions in 
connection with any case in which he 
serves as a Regional Judicial Officer. A 
Regional Judicial Officer shall not 
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knowingly preside over a case involv
ing any party concerning whom the Re
gional Judicial Officer performed any 
functions of prosecution or investiga
tion within the 2 years preceding the 
commencement of the case. A Regional 
Judicial Officer shall not prosecute en
forcement cases and shall not be super
vised by any person who supervises the 
prosecution of enforcement cases, but 
may be supervised by the Regional 
Counsel. 

(c) Presiding Officer. The Presiding Of
ficer shall conduct a fair and impartial 
proceeding, assure that the facts are 
fully elicited, adjudicate all issues, and 
avoid delay. The Presiding Officer may: 

(1) Conduct administrative hearings 
under these Consolidated Rules of 
Practice; 

(2) Rule upon motions, requests, and 
offers of proof, and issue all necessary 
orders; 

(3) Administer oaths and affirmations 
and take affidavits; 

(4) Examine witnesses and receive 
documentary or other evidence; 

(5) Order a party, or an officer or 
agent thereof, to produce testimony, 
documents, or other non-privileged evi
dence, and failing the production there
of without good cause being shown, 
draw adverse inferences against that 
party; 

(6) Admit or exclude evidence; 
(7) Hear and decide questions of facts, 

law, or discretion; 
(8) Require parties ·to attend con

ferences for the settlement or sim
plification of the issues, or the expedi
tion of the proceedings; 

(9) Issue subpoenas authorized by the 
Act; and 

(10) Do all other acts and take all 
measures necessary for the mainte
nance of order and for the efficient, fair 
and impartial adjudication of issues 
arising in proceedings governed by 
these Consolidated Rules of Practice. 

(d) Disqualification, withdrawal and re
assignment. (1) The Administrator, the 
Regional Administrator, the members 
of the Environmental Appeals Board, 
the Regional Judicial Officer, or the 
Administrative Law Judge may not 
perform functions provided for in these 
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Consolidated Rules of Practice regard
ing any matter in which they have a fi
nancial interest or have any relation
ship with a party or with the subject 
matter which would make it inappro
priate for them to act. Any party may 
at any time by motion to the Adminis
trator, Regional Administrator, a 
member of the Environmental Appeals 
Board, the Regional Judicial Officer or 
the Administrative Law Judge request 
that he or she disqualify himself or 
herself from the proceeding. If such a 
motion to disqualify the Regional Ad
ministrator, Regional Judicial Officer 
or Administrative Law Judge is denied, 
a party may appeal that ruling to the 
Environmental Appeals Board. If a mo
tion to disqualify a member of the En
vironmental Appeals Board is denied, a 
party may appeal that ruling to the 
Administrator. There shall be no inter
locutory appeal of the ruling on a mo
tion for disqualification. The Adminis
trator, the Regional Administrator, a 
member of the Environmental Appeals 
Board, the Regional Judicial Officer, or 
the Administrative Law Judge may at 
any time withdraw from any pro
ceeding in which he deems himself dis
qualified or unable to act for any rea
son. 

(2) If the Administrator, the Regional 
Administrator, the Regional Judicial 
Officer, or the Administrative Law 
Judge is disqualified or withdraws from 
the proceeding, a qualified individual 
who has none of the infirmities listed 
in paragraph (d)(l) of this section shall 
be assigned as a replacement. The Ad
ministrator shall assign a replacement 
for a Regional Administrator who 
withdraws or is disqualified. Should 
the Administrator withdraw or be dis
qualified, the Regional Administrator 
from the Region where the case origi
nated shall replace the Administrator. 
If that Regional Administrator would 
be disqualified, the Administrator shall 
assign a Regional Administrator from 
another Region to replace the Adminis
trator. The Regional Administrator 
shall assign a new Regional Judicial 
Officer if the original Regional Judicial 
Officer withdraws or is disqualified. 
The Chief Administrative Law Judge 
shall assign a new Administrative Law 
Judge if the original Administrative 
Law Judge withdraws or is disqualified. 

§22.5 

(3) The Chief Administrative Law 
Judge, at any stage in the proceeding, 
may reassign the case to an Adminis
trative Law Judge other than the one 
originally assigned in the event of the 
unavailability of the Administrative 
Law Judge or where reassignment will 
result in efficiency in the scheduling of 
hearings and would not prejudice the 
parties. 

§ 22.5 Filing, service, and form of all 
filed documents; business confiden
tiality claims. 

(a) Filing of documents. (1) The origi
nal and one copy of each document in
tended to be part of the record shall be 
filed with the Regional Hearing Clerk 
when the proceeding is before the Pre
siding Officer, or filed with the Clerk of 
the Board when the proceeding is be
fore the Environmental Appeals Board. 
A document is filed when it is received 
by the appropriate Clerk. Documents 
filed in proceedings before the Environ
mental Appeals Board shall either be 
sent by U.S. mail (except by U.S. Ex
press Mail) to the official mailing ad
dress of the Clerk of the Board set 
forth at §22.3 or delivered by hand or 
courier (including deliveries by U.S. 
Postal Express or by a commercial de
li very service) to Suite 600, 1341 G 
Street, NW., Washington, DC 20005. The 
Presiding Officer or the Environmental 
Appeals Board may by order authorize 
facsimile or electronic filing, subject 
to any appropriate conditions and limi
tations. 

(2) When the Presiding Officer cor
responds directly with the parties, the 
original of the correspondence shall be 
filed with the Regional Hearing Clerk. 
Parties who correspond directly with 
the Presiding Officer shall file a copy 
of the correspondence with the Re
gional Hearing Clerk. 

(3) A certificate of service shall ac
company each document filed or served 
in the proceeding. 

(b) Service of documents. A copy of 
each document filed in the proceeding 
shall be served on the Presiding Officer 
or the Environmental Appeals Board, 
and on each party. 

(1) Service of complaint. (i) Complain
ant shall serve on respondent, or a rep
resentative authorized to receive serv
ice on respondent's behalf, a copy of 
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the signed original of the complaint, 
together with a copy of these Consoli
dated Rules of Practice. Service shall 
be made personally, by certified mail 
with return receipt requested, or by 
any reliable commercial delivery serv
ice that provides written verification 
of delivery. 

(ii)(A) Where respondent is a domes
tic or foreign corporation, a partner
ship, or an unincorporated association 
which is subject to suit under a com
mon name, complainant shall serve an 
officer, partner, a managing or general 
agent, or any other person authorized 
by appointment or by Federal or State 
law to receive service of process. 

(B) Where respondent is an agency of 
the United States complainant shall 
serve that agency as provided by that 
agency's regulations, or in the absence 
of controlling regulation, as otherwise 
permitted by law. Complainant should 
also provide a copy of the complaint to 
the senior executive official having re
sponsibility for the overall operations 
of the geographical unit where the al
leged violations arose. If the agency is 
a corporation, the complaint shall be 
served as presqribed in paragraph 
(b )(l)(ii)(A) of this section. 

(C) Where respondent is a State or 
local unit of government, agency, de
partment, corporation or other instru
mentality, complainant shall serve the 
chief executive officer thereof, or as 
otherwise permitted by law. Where re
spondent is a State or local officer, 
complainant shall serve such officer. 

(iii) Proof of service of the complaint 
shall be made by affidavit of the person 
making personal service, or by prop
erly executed receipt. Such proof of 
service shall be filed with the Regional 
Hearing Clerk immediately upon com
pletion of service. 

(2) Service of filed documents other than 
the complaint, rulings , orders, and deci
sions. All filed documents other than 
the complaint, rulings, orders, and de
cisions shall be served personally, by 
first class mail (including certified 
mail, return receipt requested, Over
night Express and Priority Mail) , or by 
any reliable commercial delivery serv
ice. The Presiding Officer or the Envi
ronmental Appeals Board may by order 
authorize facsimile or electronic serv-
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ice, subject to any appropriate condi
tions and limitations. 

(c) Form of documents. (1) Except as 
provided in this section, or by order of 
the Presiding Officer or of the Environ
mental Appeals Board there are no spe
cific requirements as to the form of 
documents. 

(2) The first page of every filed docu
ment shall contain a caption identi
fying the respondent and the docket 
number. All legal briefs and legal 
memoranda greater than 20 pages in 
length (excluding attachments) shall 
contain a table of contents and a table 
of authorities with page references. 

(3) The original of any filed docu
ment (other than exhibits) shall be 
signed by the party filing or by its at
torney or other representative. The 
signature constitutes a representation 
by the signer that he has read the doc
ument, that to the best of his knowl
edge, information and belief, the state
ments made therein are true, and that 
it is not interposed for delay. 

(4) The first document filed by any 
person shall contain the name, address, 
and telephone number of an individual 
authorized to receive service relating 
to the proceeding. Parties shall 
promptly file any changes in this infor
mation with the Regional Hearing 
Clerk, and serve copies on the Pre
siding Officer and all parties to the 
proceeding. If a party fails to furnish 
such information and any changes 
thereto, service to the party's last 
known address shall satisfy the re
quirements of paragraph (b)(2) of this 
section and §22.6. 

(5) The Environmental Appeals Board 
or the Presiding Officer may exclude 
from the record any document which 
does not comply with this section. 
Written notice of such exclusion, stat
ing the reasons therefor, shall be 
promptly given to the person submit
ting the document. Such person may 
amend and resubmit any excluded doc
ument upon motion granted by the En
vironmental Appeals Board or the Pre
siding Officer, as appropriate. 

(d) Confidentiality of business informa
tion. (1) A person who wishes to asser t 
a business confidentiality claim with 
regard to any information contained in 
any document to be filed in a pro
ceeding under these Consolidated Rules 
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of Practice shall assert such a claim in 
accordance with 40 CFR part 2 at the 
time that the document is filed. A doc
ument filed without a claim of business 
confidentiality shall be available to 
the public for inspection and copying. 

(2) Two versions of any document 
which contains information claimed 
confidential shall be filed with the Re
gional Hearing Clerk: 

(i) One version of the document shall 
contain the information claimed con
fidential. The cover page shall include 
the information required under para
graph (c)(2) of this section and the 
words "Business Confidentiality As
serted" . The specific portion(s) alleged 
to be confidential shall be clearly iden
tified within the document. 

(ii) A second version of the document 
shall contain all information except 
the specific information claimed con
fidential, which shall be redacted and 
replaced with notes indicating the na
ture of the information redacted. The 
cover page shall state that information 
claimed confidential has been deleted 
and that a complete copy of the docu
ment containing the information 
claimed confidential has been filed 
with the Regional Hearing Clerk. 

(3) Both versions of the document 
shall be served on the Presiding Officer 
and the complainant. Both versions of 
the document shall be served on any 
party, non-party participant, or rep
resentative thereof, authorized to re
ceive the information claimed con
fidential by the person making the 
claim of confidentiality. Only the re
dacted version shall be served on per
sons not authorized to receive the con
fidential information. 

(4) Only the second, redacted version 
shall be treated as public information. 
An EPA officer or employee may dis
close information claimed confidential 
in accordance with paragraph (d)(l) of 
this section only as authorized under 40 
CFR part 2. 

(64 FR 40176, July 23. 1999, as amended at 69 
FR 77639, Dec. 28. 2004) 

§ 22.6 Filing and service of rulings, or
ders and decisions. 

All rulings, orders, decisions, and 
other documents issued by the Re
gional Administrator or Presiding Offi
cer shall be filed with the -Regional 

§22.7 

Hearing Clerk. All such documents 
issued by the Environmental Appeals 
Board shall be filed with the Clerk of 
the Board. Copies of such rulings, or
ders, decisions or other documents 
shall be served personally, by first 
class mail (including by certified mail 
or return receipt requested, Overnight 
Express and Priority Mail), by EPA's 
internal mail, or any reliable commer
cial delivery service, upon all parties 
by the Clerk of the Environmental Ap
peals Board, the Office of Administra
tive Law Judges or the Regional Hear
ing Clerk, as appropriate. 

§22.7 Computation and extension of 
time. 

(a) Computation. In computing any 
period of time prescribed or allowed in 
these Consolidated Rules of Practice, 
except as otherwise provided, the day 
of the event from which the designated 
period begins to run shall not be in
cluded. Saturdays, Sundays, and Fed
eral holidays shall be included. When a 
stated time expires on a Saturday, 
Sunday or Federal holiday, the stated 
time period shall be extended to in
clude the next business day. 

(b) Extensions of time. The Environ
mental Appeals Board or the Presiding 
Officer may grant an extension of time 
for filing any document: upon timely 
motion of a party to the proceeding, 
for good cause shown, and after consid
eration .of prejudice to other·parties; or 
upon its own initiative. Any motion for 
an extension of time shall be filed suf
ficiently in advance of the due date so 
as to allow other parties reasonable op
portunity to respond and to allow the 
Presiding Officer or Environmental Ap
peals Board reasonable opportunity to 
issue an order. 

(c) Service by mail or commercial deliv
ery service. Service of the complaint is 
complete when the return receipt is 
signed. Service of all other documents 
is complete upon mailing or when 
placed in the custody of a reliable com
mercial delivery service. Where a docu
ment is served by first class mail or 
commercial delivery service, but not 
by overnight or same-day delivery, 5 
days shall be added to the time allowed 
by these Consolidated Rules of Practice 
for the filing of a responsive document. 
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§ 22.8 Ex parte discussion of pro· 
ceeding. 

At no time after the issuance of the 
complaint shall the Administrator, the 
members of the Environmental Appeals 
Board, the Regional Administrator, the 
Presiding Officer or any other person 
who is likely to advise these officials 
on any decision in the proceeding, dis
cuss ex parte the merits of the pro
ceeding with any interested person out
side the Agency, with any Agency staff 
member who performs a prosecutorial 
or investigative function in such pro
ceeding or a factually related pro
ceeding, or with any representative of 
such person. Any ex parte memorandum 
or other communication addressed to 
the Administrator, the Regional Ad
ministrator, the Environmental Ap
peals Board, or the Presiding Officer 
during the pendency of the proceeding 
and relating to the merits thereof, by 
or on behalf of any party shall be re
garded as argument made in the pro
ceeding and shall be served upon all 
other parties. The other parties shall 
be given an opportunity to reply to 
such memorandum or communication. 
The requirements of this section shall 
not apply to any person who has for
mally recused himself from all adju
dicatory functions in a proceeding, or 
who issues final orders only pursuant 
to § 22.18(b)(3). 

§ 22.9 Examination of documents filed. 
(a) Subject to the provisions of law 

restricting the public disclosure of con
fidential information, any person may, 
during Agency business hours inspect 
and copy any document filed in any 
proceeding. Such documents shall be 
made available by the Regional Hear
ing Clerk, the Hearing Clerk, or the 
Clerk of the Board, as appropriate. 

(b) The cost of duplicating documents 
shall be borne by the person seeking 
copies of such documents . The Agency 
may waive this cost in its discretion. 

Subpart 8-Parties and 
Appearances 

§ 22.10 Appearances. 
Any party may appear in person or 

by counsel or other representative. A 
partner may appear on behalf of a part-
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nership and an officer may appear on 
behalf of a corporation. Persons who 
appear as counsel or other representa
tive must conform to the standards of 
conduct and ethics required of practi
tioners before the courts of the United 
States. 

§ 22.11 Intervention and non-party 
briefs. 

(a) Intervention. Any person desiring 
to become a party to a proceeding may 
move for leave to intervene. A motion 
for leave to intervene that is filed after 
the exchange of information pursuant 
to §22.19(a) shall not be granted unless 
the movant shows good cause for its 
failure to file before such exchange of 
information. All requirements of these 
Consolidated Rules of Practice shall 
apply to a motion for leave to inter
vene as if the movant were a party. 
The Presiding Officer shall grant leave 
to intervene in all or part of the pro
ceeding if: the movant claims an inter
est relating to the cause of action; a 
final order may as a practical matter 
impair the movant's ability to protect 
that interest; and the movant.'s inter
est is not adequately represented by 
existing parties. The intervenor shall 
be bound by any agreements, arrange
ments and other matters previously 
made in the proceeding unless other
wise ordered by the Presiding Officer or 
the Environmental Appeals Board for 
good cause. 

(b) Non-party briefs. Any person who 
is not a party to a proceeding may 
move for leave to file a non-party brief. 
The motion shall identify the interest 
of the applicant and shall explain the 
relevance of the brief to the pro
ceeding. All requirements of these Con
solidated Rules of Practice shall apply 
to the motion as if the movant were a 
party. If the motion is granted, the 
Presiding Officer or Environmental Ap
peals Board shall issue an order setting 
the time for filing such brief. Any 
party to the proceeding may file a re
sponse to a non-party brief within 15 
days after service of the non-party 
brief. 

§ 22.12 Consolidation and severance. 

(a) Consolidation. The Presiding Offi
cer or the Environmental Appeals 
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Board may consolidate any or all mat
ters at issue in two or more pro
ceedings subject to these Consolidated 
Rules of Practice where: there exist 
common parties or common questions 
of fact or law; consolidation would ex
pedite and simplify consideration of 
the issues; and consolidation would not 
adversely affect the rights of parties 
engaged in otherwise separate pro
ceedings. Proceedings subject to sub
part I of this part may be consolidated 
only upon the approval of all parties. 
Where a proceeding subject to the pro
visions of subpart I of this part is con
solidated with a proceeding to which 
subpart I of this part does not apply, 
the procedures of subpart I of this part 
shall not apply to the consolidated pro
ceeding. 

(b) Severance. The Presiding Officer 
or the Environmental Appeals Board 
may, for good cause, order any pro
ceedings severed with respect to any or 
all parties or issues. 

Subpart C-Prehearing 
Procedures 

§ 22.13 Commencement of a pro
ceeding. 

(a) Any proceeding subject to these 
Consolidated Rules of Practice is com
menced by filing with the Regional 
Hearing Clerk a complaint conforming 
to § 22.14. 

(b) Notwithstanding paragraph (a) of 
this section, where the parties agree to 
settlement of one or more causes of ac
tion before the filing of a complaint, a 
proceeding may be simultaneously 
commenced and concluded by the 
issuance of a consent agreement and 
final order pursuant to § 22.18(b)(2) and 
(3). 

§ 22.14 Complaint. 

(a) Content of complaint. Each com
plaint shall include: 

(1) A statement reci t ing the sec
tion(s) of the Act authorizing the 
issuance of the complaint; 

(2) Specific reference to each provi
sion of the Act, implementing regula
tions, permit or order which respond
ent is alleged to have violated; 

(3) A concise statement of the factual 
basis for each violation alleged; 

§22.14 

(4) A description of all relief sought, 
including one or more of the following: 

(i) The amount of the civil penalty 
which is proposed to be assessed, and a 
brief explanation of the proposed pen
alty; 

(ii) Where a specific penalty demand 
is not made, the number of violations 
(where applicable, days of violation) 
for which a penalty is sought, a brief 
explanation of the severity of each vio
lation alleged and a recitation of the 
statutory penalty authority applicable 
for each violation alleged in the com
plaint; 

(iii) A request for a Permit Action 
and a statement of its proposed terms 
and conditions; or 

(iv) A request for a compliance or 
corrective action order and a state
ment of the terms and conditions 
thereof; 

(5) Notice of respondent 's right to re
quest a hearing on any material fact 
alleged in the complaint, or on the ap
propriateness of any proposed penalty, 
compliance or corrective action order, 
or Permit Action; 

(6) Notice if subpart I of this part ap
plies to the proceeding; 

(7) The address of the Regional Hear
ing Clerk; and 

(8) Instructions for paying penalties, 
if applicable. 

(b) Rules of practice. A copy of these 
Consolidated Rules of Practice shall 
accompany each complaint served. 

(c) Amendment of the complaint. The 
complainant may amend the complaint 
once as a matter of right at any time 
before the answer is filed. Otherwise 
the complainant may amend the com
plaint only upon motion granted by the 
Presiding Officer. Respondent shall 
have 20 additional days from the date 
of service of the amended complaint to 
file its answer. 

(d) Withdrawal of the complaint. The 
complainant may withdraw the com
plaint, or any part thereof, without 
prejudice one time before the answer 
has been filed. After one withdrawal 
before the filing of an answer, or after 
the filing of an answer, the complain
ant may withdraw the complaint, or 
any part thereof, without prejudice 
only upon motion granted by the Pre
siding Officer. 
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§ 22.15 Answer to the complaint. 
(a) General. Where respondent: Con

tests any material fact upon which the 
complaint is based; contends that the 
proposed penalty, compliance or cor
rective action order, or Permit Action, 
as the case may be, is inappropriate; or 
contends that it is entitled to judg
ment as a matter of law, it shall file an 
original and one copy of a written an
swer to the complaint with the Re
gional Hearing Clerk and shall serve 
copies of the answer on all other par
ties. Any such answer to the complaint 
must be filed with the Regional Hear
ing Clerk within 30 days after service 
of the complaint. 

(b) Contents of the answer. The answer 
shall clearly and directly admit, deny 
or explain each of the factual allega
tions contained in the complaint with 
regard to which respondent has any 
knowledge. Where respondent has no 
knowledge of a particular factual alle
gation and so states, the allegation is 
deemed denied. The answer shall also 
state: The circumstances or arguments 
which are alleged to constitute . the 
grounds of any defense; the facts which 
respondent disputes; the basis for op
posing any proposed relief; and whether 
a hearing is requested. 

(c) Request for a hearing. A hearing 
upon the issues raised by the complaint 
and answer may be held if requested by 
respondent in its answer. If the re
spondent does not request a hearing, 
the Presiding Officer may hold a hear
ing if issues appropriate for adjudica
tion are raised in the answer. 

(d) Failure to admit, deny, or explain. 
Failure of respondent to admit, deny, 
or explain any material factual allega
tion contained in the complaint con
stitutes an admission of the allegation. 

(e) Amendment of the answer. The re
spondent may amend the answer to the 
complaint upon motion granted by the 
Presiding Officer. 

§ 22.16 Motions. 
(a) General. Motions shall be served 

as provided by § 22.5(b)(2). Upon the fil
ing of a motion, other parties may file 
responses to the motion and the mov
ant may file a reply to the response. 
Any additional responsive documents 
shall be permitted only by order of the 
Presiding Officer or Environmental Ap-
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peals Board, as appropriate. All mo
tions, except those made orally on the 
record during a hearing, shall: 

(1) Be in writing; 
(2) State the grounds therefor, with 

particularity; 
(3) Set forth the relief sought; and 
(4) Be accompanied by any affidavit, 

certificate, other evidence or legal 
memorandum relied upon. 

(b) Response to motions. A party's re
sponse to any written motion must be 
filed within 15 days after service of 
such motion. The movant's reply to 
any written response must be filed 
within 10 days after service of such re
sponse and shall be limited to issues 
raised in the response . The Presiding 
Officer or the Environmental Appeals 
Board may set a shorter or longer time 
for response or reply, or make other or
ders concerning the disposition of mo
tions. The response or reply shall be 
accompanied by any affidavit, certifi
cate, other evidence, or legal memo
randum relied upon. Any party who 
fails to respond within the designated 
period waives any objection to the 
granting of the motion. 

(c) Decision. The Regional Judicial 
Officer (or in a proceeding commenced 
at EPA Headquarters, the Environ
mental Appeals Board) shall rule on all 
motions filed or made before an answer 
to the complaint is filed. Except as pro
vided in §§22.29(c) and 22.51, an Admin
istrative Law Judge shall rule on all 
motions filed or made after an answer 
is filed and before an initial decision 
has become final or has been appealed. 
The Environmental Appeals Board 
shall rule as provided in § 22.29(c) and 
on all motions filed or made after an 
appeal of the initial decision is filed, 
except as provided pursuant to § 22.28. 

(d) Oral argument. The Presiding Offi
cer or the Environmental Appeals 
Board may permit oral argument on 
motions in its discretion. 

§ 22.17 Default. 
(a) Default. A party may be found to 

be in default: after motion, upon fail
ure to file a timely answer to the com
plaint; upon failure to comply with the 
information exchange requirements of 
§ 22.19(a) or an order of the Presiding 
Officer; or upon failure to appear at a 
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conference or hearing. Default by re
spondent constitutes, for purposes of 
the pending proceeding only, an admis
sion of all facts alleged in the com
plaint and a waiver of respondent's 
right to contest such factual allega
tions. Default by complainant con
stitutes a waiver of complainant's 
right to proceed on the merits of the 
action, and sh.all result in the dismissal 
of the complaint with prejudice. 

(b) Motion for default. A motion for 
default may seek resolution of all or 
part of the proceeding. Where the mo
tion requests the assessment of a pen
alty or the imposition of other relief 
against a defaulting party, the movant 
must specify the penalty or other relief 
sought and state the legal and factual 
grounds for the relief requested. 

(c) Default order. When the Presiding 
Officer finds that default has occurred, 
he shall issue a default order against 
the defaulting party as to any or all 
parts of the proceeding unless the 
record shows good cause why a default 
order should not be issued. If the order 
resolves all outstanding issues and 
claims in the proceeding, it shall con
stitute the initial decision under these 
Consolidated Rules of Practice. The re
lief proposed in the complaint or the 
motion for default shall be ordered un
less the requested relief is clearly in
consistent with the record of the pro
ceeding or the Act. For good cause 
shown, the Presiding Officer may set 
aside a default order. 

(d) Payment of penalty; effective date of 
compliance or corrective action orders, 
and Permit Actions. Any penalty as
sessed in the default order shall be
come due and payable by respondent 
without further proceedings 30 days 
after the default order becomes final 
under § 22.27(c). Any default order re
quiring compliance or corrective ac
tion shall be effective and enforceable 
without further proceedings on the 
date the default order becomes final 
under §22.27(c) . Any Permit Action or
dered in the default order shall become 
effective without further proceedings 
on the date that the default order be
comes final under§ 22.27(c). 

§22.18 

§ 22.18 Quick resolution; settlement; 
alternative dispute resolution. 

(a) Quick resolution. (1) A respondent 
may resolve the proceeding at any time 
by paying the specific penalty proposed 
in the complaint or in complainant's 
prehearing exchange in full as specified 
by complainant and by filing with the 
Regional Hearing Clerk a copy of the 
check or other instrument of payment. 
If the complaint contains a specific 
proposed penalty and respondent pays 
that proposed penalty in full within 30 
days after receiving the complaint, 
then no answer need be filed. This 
paragraph (a) shall not apply to any 
complaint which seeks a compliance or 
corrective action order or Permit Ac
tion. In a proceeding subject to the 
public comment provisions of §22.45, 
this quick resolution is not available 
until 10 days after the close of the com
ment period. 

(2) Any respondent who wishes to re
solve a proceeding by paying the pro
posed penalty instead of filing an an
swer, but who needs additional time to 
pay the penalty, may file a written 
statement with the Regional Hearing 
Clerk within 30 days after receiving the 
complaint stating that the respondent 
agrees to pay the proposed penalty in 

· accordance with paragraph (a)(l) of 
this section. The written statement 
need not contain any response to, or 
admission of, the allegations· in the 
complaint. Within 60 days after receiv
ing the complaint, the respondent shall 
pay the full amount of the proposed 
penalty. Failure to make such payment 
within 60 days of receipt of the com
plaint may subject the respondent to 
default pursuant to §22.17. 

(3) Upon receipt of payment in full, 
the Regional Judicial Officer or Re
gional Administrator, or, in a pro
ceeding commenced at EPA Head
quarters, the Environmental Appeals 
Board, shall issue a final order. Pay
ment by respondent shall constitute a 
waiver of respondent 's rights to con
test the allegations and to appeal the 
final order. 

(b) Settlement . (1) The Agency encour
ages settlement of a proceeding at any 
time if the settlement is consistent 
with the provisions and objectives of 
the Act and applicable regulations. The 
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parties may engage in settlement dis
cussions whether or not the respondent 
requests a hearing. Settlement discus
sions shall not affect the respondent's 
obligation to file a timely answer 
under § 22.15. 

(2) Consent agreement. AIJ.y and all 
terms and conditions of a settlement 
shall be recorded in a written consent 
agreement signed by all parties or 
their representatives. The consent 
agreement shall state that, for the pur
pose of the proceeding, respondent: Ad
mits the jurisdictional allegations of 
the complaint; admits the facts stipu
lated in the consent agreement or nei
ther admits nor denies specific factual 
allegations contained in the complaint; 
consents to the assessment of any stat
ed civil penalty, to the issuance of any 
specified compliance or corrective ac
tion order, to any conditions specified 
in the consent agreement, and to any 
stated Permit Action; and waives any 
right to contest the allegations and its 
right to appeal the proposed final order 
accompanying the consent agreement. 
Where complainant elects to com
mence a proceeding ·Pursuant to 
§22.13(b), the consent agreement shall 
also contain the elements described at 
§ 22.14(a)(l)-(3) and (8). The parties shall 
forward the executed consent agree
ment and a proposed final order to the 
Regional Judicial Officer or Regional 
Administrator, or, in a proceeding 
commenced at EPA Headquarters, the 
Environmental Appeals Board. 

(3) Conclusion of proceeding. No settle
ment or consent agreement shall dis
pose of any proceeding under these 
Consolidated Rules of Practice without 
a final order from the Regional Judi
cial Officer or Regional Administrator, 
or, in a proceeding commenced at EPA 
Headquarters, the Environmental Ap
peals Board, ratifying the parties' con
sent agreement. 

(c) Scope of resolution or settlement. 
Full payment of the penalty proposed 
in a complaint pursuant to paragraph 
(a) of this section or settlement pursu
ant to paragraph (b) of this section 
shall not in any case affect the right of 
the Agency or the United States to 
pursue appropriate injunctive or other 
equitable relief or criminal sanctions 
for any violations of law. Full payment 
of the penalty proposed in a complaint 
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pursuant to paragraph (a) of this sec
tion or settlement pursuant to para
graph (b) of this section shall only re
solve respondent's liability for Federal 
civil penalties for the violations and 
facts alleged in the complaint. 

(d) Alternative means of dispute resolu
tion. (1) The parties may engage in any 
process within the scope of the Alter
native Dispute Resolution Act 
("ADRA"), 5 U.S.C. 581 et seq., which 
may facilitate voluntary settlement ef
forts. Such process shall be subject to 
the confidentiality provisions of the 
ADRA. 

(2) Dispute resolution under this 
paragraph (d) does not divest the Pre
siding Officer of jurisdiction and does 
not automatically stay the proceeding. 
All provisions of these Consolidated 
Rules of Practice remain in effect not
withstanding any dispute resolution 
proceeding. 

(3) The parties may choose any per
son to act as a neutral , or may move 
for the appointment of a neutral. If the 
Presiding Officer grants a motion for 
the appointment of a neutral , the Pre
siding Officer shall forward the motion 
to the Chief Administrative Law 
Judge, except in proceedings under sub
part I of this part, in which the Pre
siding Officer shall forward the motion 
to the Regional Administrator. The 
Chief Administrative Law Judge or Re
gional Administrator, as appropriate, 
shall designate a qualified neutral. 

§ 22.19 Prehearing information ex· 
change; prehearing conference; 
other discovery. 

(a) Prehearing information exchange. 
(1) In accordance with an order issued 
by the Presiding Officer, each party 
shall file a prehearing information ex
change. Except as provided in §22.22(a), 
a document or exhibit that has not 
been included in prehearing informa
tion exchange shall not be admitted 
into evidence, and any witness whose 
name and testimony summary has not 
been included in prehearing informa
tion exchange shall not be allowed to 
testify. Parties are not required to ex
change information relating to settle
ment which would be excluded in the 
federal courts under Rule 408 of the 
Federal Rules of Evidence. Documents 
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and exhibits shall be marked for identi
fication as ordered by the Presiding Of
ficer. 

(2) Each party's prehearing informa
. tion exchange shall contain: 
· (i) The names of any expert or other 

witnesses it intends to call at the hear
ing, together with a brief narrative 
summary of their expected testimony, 
or a statement that no witnesses will 
be called; and (ii) Copies of all docu
ments and exhibits which it intends to 
introduce into evidence at the hearing. 

(3) If the proceeding is for the assess
ment of a penalty and complainant has 
already specified a proposed penalty, 
complainant shall explain in its pre
hearing information exchange how the 
proposed penalty was calculated in ac
cordance with any criteria set forth in 
the Act, and the respondent shall ex
plain in its prehearing information ex
change why the proposed penalty 
should be reduced or eliminated. 

(4) If the proceeding is for the assess
ment of a penalty and complainant has 
not specified a proposed penalty, each 
party shall include in its prehearing in
formation exchange all factual infor
mation it considers relevant to the as
sessment of a penalty. Within 15 days 
after respondent files its prehearing in
formation exchange, complainant shall 
file a document specifying a proposed 
penalty and explaining how the pro
posed penalty was calculated in accord
ance with any criteria set forth in the 
Act . 

(b) Prehearing conference. The Pre
siding Officer, at any time before the 
hearing begins, may direct the parties 
and their counsel or other representa
tives to participate in a conference to 
consider: · 

(1) Settlement of the case; 
(2) Simplification of issues and stipu

lation of facts not in dispute ; 
(3) The necessity or desirability of 

amendments to pleadings; 
(4) The exchange of exhibits, docu

ments, prepared testimony, and admis
sions or stipulations of fact which will 
avoid unnecessary proof; 

(5) The limitation of the number of 
expert or other witnesses; 

(6) The time and place for the hear
ing; and 
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(7) Any other matters which may ex
pedite the disposition of the pro
ceeding. 

(c) Record of the prehearing conference. 
No transcript of a prehearing con
ference relating to settlement shall be 
made. With respect to other prehearing 
conferences, no transcript of any pre
hearing conferences shall be made un
less ordered by the Presiding Officer. 
The Presiding Officer shall ensure that 
the record of the proceeding includes 
any stipulations, agreements, rulings 
or orders made during the conference. 

(d) Location of prehearing conference. · 
The prehearing conference shall be 
held in the county where the respond
ent resides or conducts the business 
which the hearing concerns, in the city 
in which the relevant Environmental 
Protection Agency Regional Office is 
located, or in Washington, DC, unless 
the Presiding Officer determines that 
there is good cause to hold it at an
other location or by telephone. 

(e) Other discovery. (1) After the infor
mation exchange provided for in para~ 
graph (a) of this section, a party may 
move for additional discovery. The mo
tion shall specify the method of dis
covery sought, provide the proposed 
discovery instruments, and describe in 
detail the nature of the information 
and/or documents sought (and, where 
relevant, the proposed time and place 
where discovery would be conducted). 
The Presiding Officer may order such 
other discovery only if it: 

(i) Will neither . unreasonably delay 
the proceeding nor unreasonably bur
den the non-moving party; 

(ii) Seeks information that is most 
reasonably obtained from the non-mov
ing party, and which the non-moving 
party has refused to provide volun
tarily; and 

(iii) Seeks information that has sig
nificant probative value on a disputed 
issue of material fact relevant to li
ability or the relief sought. 

(2) Settlement positions and informa
tion regarding their development (such 
as penalty calculations for purposes of 
settlement based upon Agency settle
ment policies) shall not be discover~ 
able. 

(3) The Presiding Officer may order 
depositions upon oral questions only in 
accordance with paragraph (e)(l) of this 
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section and upon an additional finding 
that: 

(i) The information sought cannot 
reasonably be obtained by alternative 
methods of discovery; or 

(ii) There is a substantial reason to 
believe that relevant and probative evi
dence may otherwise not be preserved 
for presentation by a witness at the 
hearing. 

(4) The Presiding Officer may require 
the attendance of witnesses or the pro
duction of documentary evidence by 
subpoena, if authorized under the Act. 
The Presiding Officer may issue a sub
poena for discovery purposes only in 
accordance with paragraph (e)(l) of this 
section and upon an additional showing 
of the grounds and necessity therefor. 
Subpoenas shall be served in accord
ance with §22.5(b)(l). Witnesses sum
moned before the Presiding Officer 
shall be paid the same fees and mileage 
that are paid witnesses in the courts of 
the United States. Any fees shall be 
paid by the party at whose request the 
witness appears. Where a witness ap
pears pursuant to a request initiated 
by the Presiding Officer, fees shall be 
paid by the Agency. 

(5) Nothing in this paragraph (e) shall 
limit a party's right to request admis
sions or stipulations, a respondent's 
right to request Agency records under 
the Federal Freedom of Information 
Act, 5 U.S.C. 552, or EPA's authority 
under any applicable law to conduct in
spections, issue information request 
letters or administrative subpoenas, or 
otherwise obtain information. 

(f) Supplementing prior exchanges. A 
party who has made an information ex
change under paragraph (a) of this sec
tion, or who has exchanged informa
tion in response to a request for infor
mation or a discovery order pursuant 
to paragraph (e) of this section, shall 
promptly supplement or correct the ex
change when the party learns that the 
information exchanged or response pro
vided is incomplete, inaccurate or out
dated, and the additional or corrective 
information has not otherwise been 
disclosed to the other party pursuant 
to this section . . 

(g) Failure to exchange information. 
Where a party fails to provide informa
tion within its control as required pur-
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suant to this section, the Presiding Of
ficer may, in his discretion: 

(1) Infer that the information would 
be adverse to the party failing to pro
vide it; 

(2) Exclude the information from evi
dence; or 

(3) Issue a default order under 
§ 22.17(c). 

§ 22.20 Accelerated decision; decision 
to dismiss. 

(a) General. The Presiding Officer 
may at any time render an accelerated 
decision in favor of a party as to any or 
all parts of the proceeding, without 
further hearing or upon such limited 
additional evidence, such as affidavits, 
as he may require, if no genuine issue 
of material fact exists and a party is 
entitled to judgment as a matter of 
law. The Presiding Officer, upon mo
tion of the respondent, may at any 
time dismiss a proceeding without fur
ther hearing or upon such limited addi
tional evidence as he requires, on the 
basis of failure to establish a prima 
facie case or other grounds which show 
no right to relief on the part of the 
complainant. 

(b) Effect. (1) If an accelerated deci
sion or a decision to dismiss is issued 
as to all issues and claims in the pro
ceeding, the decision constitutes an 
initial decision of the Presiding Offi
cer, .and shall be filed with the Re
gional Hearing Clerk. 

(2) If an accelerated decision or a de
cision to dismiss is rendered on less 
than all issues or claims in the pro
ceeding, the Presiding Officer shall de
termine what material facts exist with
out substantial controversy and what 
material facts remain controverted. 
The partial accelerated decision or the 
order dismissing certain counts shall 
specify the facts which appear substan
tially uncontroverted, and the issues 
and claims upon which the hearing will 
proceed. 

Subpart D-Hearing Procedures 

§ 22.21 Assignment of Presiding Offi
cer; scheduling the hearing. 

(a) Assignment of Presiding Officer . 
When an answer is filed, the Regional 
Hearing Clerk shall forward a copy of 
the complaint, the answer, and . any 
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other documents filed in the pro
ceeding to the Chief Administrative 
Law Judge who shall serve as Presiding 
Officer or assign another Administra
tive Law Judge as Presiding Officer. 
The Presiding Officer shall then obtain 
the case file from the Chief Adminis
trative Law Judge and notify the par
ties of his assignment. 

(b) Notice of hearing. The Presiding 
Officer shall hold a hearing if the pro
ceeding presents genuine issues of ma
terial fact. The Presiding Officer shall 
serve upon the parties a notice of hear
ing setting forth a time and place for 
the hearing not later than 30 days prior 
to the date set for the hearing. The 
Presiding Officer may require the at
tendance of witnesses or the produc
tion of documentary evidence by sub
poena, if authorized under the Act, 
upon a showing of the grounds and ne
cessity therefor, and the materiality 
and relevancy of the evidence to be ad
duced. 

(c) Postponement of hearing. No re
quest for postponement of a hearing 
shall be granted except upon motion 
and for good cause shown. 

(d) Location of the hearing. The loca
tion of the hearing shall be determined 
in accordance with the method for de
termining the location of a prehearing 
conference under§ 22.19(d). 

§ 22.22 Evidence. 
(a) General. (1) The Presiding Officer 

shall admit all evidence which is not 
irrelevant, immaterial , unduly repeti
tious, unreliable, or of little probative 
value, except that evidence relating to 
settlement which would be excluded in 
the federal courts under Rule 408 of the 
Federal Rules of Evidence (28 U.S.C.) is 
not admissible. If, however, a party 
fails to provide any document, exhibit, 
witness name or summary of expected 
testimony required to ·be exchanged 
under § 22.19 (a), (e) or (f) to all parties 
at least 15 days before the hearing 
date, the Presiding Officer shall not 
admit the document, exhibit or testi
mony into evidence, unless the non-ex
changing party had good cause for fail
ing to exchange the required informa
tion and provided the required informa
tion to all other parties as soon as it 
had control of the information, or had 
good cause for not doing so. 
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(2) In the presentation, admission, 
disposition, and use of oral and written 
evidence, EPA officers, employees and 
authorized representatives shall pre
serve the confidentiality of informa
tion claimed confidential, whether or 
not the claim is made by a party to the 
proceeding, unless disclosure is author
ized pursuant to 40 CFR part 2. A busi
ness confidentiality claim shall not 
prevent information from being intro
duced into evidence, but shall instead 
require that the information be treated 
in accordance with 40 CFR part 2, sub
part B. The Presiding Officer or the En
vironmental Appeals Board may con
sider such evidence in a proceeding 
closed to the public, and which may be 
before some, but not all, parties, as 
necessary. Such proceeding shall be 
closed only to the extent necessary to . 
comply with 40 CFR part 2, subpart B, 
for information claimed confidential. 
Any affected person may move for an 
order protecting · the information 
claimed confidential. 

(b) Examination of witnesses. Wit
nesses shall be examined orally, under 
oath or affirmation, except as other
wise provided in paragraphs (c) and (d) 
of this section or by the Presiding Offi
cer. Parties shall have the right to 
cross-examine a witness who appears at 
the hearing provided that such cross
examination is not unduly repetitious. 

(c) Written testimony . The Presiding 
Officer may admit and insert into the 
record as evidence, in lieu of oral testi
mony, written testimony prepared by a 
witness. The admissibility of any part 
of the testimony shall be subject to the 
same rules as if the testimony were 
produced under oral examination. Be
fore any such testimony is read or ad
mitted into evidence, the party who 
has called the witness shall deliver a 
copy of the testimony to the Presiding 
Officer, the reporter, and opposing 
counsel. The witness presenting the 
testimony shall swear to or affirm the 
testimony and shall be subject to ap
propriate oral cross-examination. 

(d) Admission of affidavits where the 
witness is unavailable. The Presiding Of
ficer may admit into evidence affida
vits of witnesses who are unavailable. 
The term "unavailable" shall have the 
meaning accorded to it by Rule 804{a) 
of the Federal Rules of Evidence. 
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(e) Exhibits. Where practicable, an 
original and one copy of each exhibit 
shall be filed with the Presiding Officer 
for the record and a copy shall be fur
nished to each party. A true copy of 
any exhibit may be substituted for the 
original. 

(f) Official notice. Official notice may 
be taken of any matter which can be 
judicially noticed in the Federal courts 
and of other facts within the special
ized knowledge and experience of the 
Agency. Opposing parties shall be given 
adequate opportunity to show that 
such facts are erroneously noticed. 

§ 22.23 Objections and offers of proof. 
(a) Objection. Any objection con

cerning the conduct of the hearing may 
be stated orally_ or in writing during 
the hearing. The party raising the ob
jection must supply a short statement 
of its grounds. The ruling by the Pre
siding Officer on any objection and the 
reasons given for it shall be part of the 
record. An exception to each objection 
overruled shall be automatic and is not 
waived by further participation in the 
hearing. 

(b) Offers of proof. Whenever the Pre
siding Officer denies a motion for ad
mission into evidence, the party offer
ing the information may make an offer 
of proof, which shall be included in the 
record. The offer of proof for excluded 
oral testimony shall consist of a brief 
statement describing the nature of the 
information excluded. The offer of 
proof for excluded documents or exhib
its shall consist of the documents or 
exhibits excluded. Where the Environ
mental Appeals Board decides that the 
ruling of the Presiding Officer in ex
cluding the information from evidence 
was both erroneous and prejudicial , the 
hearing may be reopened to permit the 
taking of such evidence. 

§ 22.24 Burden of presentation; burden 
of persuasion; preponderance of the 
evidence standard. 

(a) The complainant has the burdens 
of presentation and persuasion that the 
violation occurred as set forth in the 
complaint and that the relief sought is 
appropriate. Following complainant's 
establishment of a prima facie case, re
spondent shall have the burden of pre
senting any defense to the allegations 

40 CFR Ch. I (7-1-10 Edition) 

set forth in the complaint and any re
sponse or evidence with respect to the 
appropriate relief. The respondent has 
the burdens of presentation and persua
sion for any affirmative defenses. 

(b) Each matter of controversy shall 
be decided by the Presiding Officer 
upon a preponderance of the evidence.· 

§ 22.25 Filing the transcript. 

The hearing shall be transcribed ver
batim. Promptly following the taking 
of the last evidence, the reporter shall 
transmit to the Regional Hearing Clerk 
the original and as many copies of the 
transcript of testimony as are called 
for in the reporter's contract with the 
Agency, and also shall transmit to the 
Presiding Officer a copy of the tran
script. A certificate of service shall ac
company each copy of the transcript. 
The Regional Hearing Clerk shall no
tify all parties of the availability of 
the transcript and shall furnish the 
parties with a copy of the transcript 
upon payment of the cost of reproduc
tion, unless a party can show that the 
cost is unduly burdensome. Any person 
not a party to the proceeding may re
ceive a copy of the transcript upon 
payment of the reproduction fee, ex
cept for those parts of the transcript 
ordered to be kept confidential by the 
Presiding Officer. Any party may file a 
motion to conform the transcript to 
the actual testimony within 30 days 
after receipt of the transcript, or 45 
days after the parties are notified of 
the availability of the transcript, 
whichever·is sooner. 

§ 22.26 Proposed findings, conclusions, 
and order. 

After the hearing, any party may file 
proposed findings of fact, conclusions 
of law, and a proposed order, together 
with briefs in support thereof. The Pre
siding Officer shall set a schedule for 
filing these documents and any reply 
briefs, but shall not require them be
fore the last date for filing motions 
under § 22.25 to conform the transcript 
to the actual testimony. All submis
si6ns shall be in writing, shall be 
served upon all parties, and shall con
tain adequate references to the record 
and authorities relied on. 
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Subpart E-lnitial Decision and 
Motion To Reopen a Hearing 

§ 22.27 Initial Decision. 
(a) Filing and contents. After the pe

riod for fili ng briefs under § 22.26 has 
expired, the Presiding Officer shall 
issue an initial decision. The initial de
cision shall contain findings of fact, 
conclusions regarding all material 
issues of law or discretion, as well as 
reasons therefor, and, if appropriate, a 
recommended civil penalty assessment, 
compliance order, corrective action 
order, or Permit Action. Upon receipt 
of an initial decision, the Regional 
Hearing Clerk shall forward copies of 
the initial decision to the Environ
mental Appeals Board and the Assist
ant Administrator for the Office of En
forcement and Compliance Assurance. 

(b) Amount of civil penalty. If the Pre
siding Officer determines that a viola
tion has occurred and the complaint 
seeks a civil penalty, the PresidiIJ.g Of
ficer shall determine the amount of the 
recommended civil penalty based on 
the evidence in the record and in ac
cordance with any penalty criteria set 
forth in the Act. The Presiding Officer 
shall consider any civil penalty guide
lines issued under the Act. The Pre
siding Officer shall explain in detail in 
the initial decision how the penalty to 
be assessed corresponds to any penalty 
criteria set forth in the Act. If the Pre
siding Officer decides to assess a pen
alty different in amount from the pen
alty proposed by complainant, the Pre
siding Officer shall set forth in the ini
tial decision the specific reasons for 
the increase or decrease. If the re
spondent has defaulted, the Presiding 
Officer shall not assess a penalty great
er than that proposed by complainant 
in the complaint, the prehearing infor
mation exchange or the motion for de
fault, whichever is less. 

(c) Effect of initial decision. The initial 
decision of the Presiding Officer shall 
become a final order 45 days after its 
service upon the parties and without 
further proceedings unless: 

(1) A party moves to reopen the hear
ing; 

(2) A party appeals the initial deci
sion to the Environmental Appeals 
Board; 
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(3) A party moves to set aside a de
fault order that constitutes an initial 
decision; or 

(4) The Environmental Appeals Board 
elects to review the initial decision on 
its own initiative. 

(d) Exhaustion of administrative rem
edies. Where a respondent fails to ap
peal an initial decision to the Environ
mental Appeals Board pursuant t o 
§22.30 and that initial decision becomes 
a final order pursuant to paragraph (c) 
of this section, respondent waives its 
rights to judicial review. An initial de
cision that is appealed to the Environ
mental Appeals Board shall not be final 
or operative pending the Environ
mental Appeals Board's issuance of a 
final order. 

§ 22.28 Motion to reopen a hearing. 
(a) Filing and content. A motion to re

open a hearing to take further evidence 
must be filed no later than 20 days 
after service of the initial decision and 
shall state the specific grounds upon 
which relief is sought. Where the mov
ant seeks to introduce new evidence, 
the motion shall: state briefly the na
ture and purpose of the evidence to be 
adduced; show that such evidence is 
not cumulative; and show good cause 
why such evidence was not adduced at 
the hearing. The motion shall be made 
to the Presiding Officer and filed with 
the Regional Hearing Clerk. 

(b) Disposition of motion to reopen a 
hearing. Within 15 days following the 
service of a motion to reopen a hear
ing, any other party to the proceeding 
may file with the Regional Hearing 
Clerk and serve on all other parties a 
response. A reopened hearing shall be 
governed by the applicable sections of 
these Consolidated Rules of Practice. 
The filing of a motion to reopen .a hear
ing shall automatically stay the run
ning of the time periods for an initial 
decision becoming final under §22.27(c) 
and for appeal under §22.30. These time 
periods shall begin again in full when 
the motion is denied or an amended 
initial decision is served. 
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Subpart F-Appeals and 
Administrative Review 

§ 22.29 Appeal from or review of inter
locutory orders or rulings. 

(a) Request for interlocutory appeal. 
Appeals from orders or rulings other 
than an initial decision shall be al
lowed only at the discretion of the En
vironmental Appeals Board. A party 
seeking interlocutory appeal of such 
orders or rulings to the Environmental 
Appeals Board shall file a motion with
in 10 days of service of the order or rul
ing, requesting that the Presiding Offi
cer forward the order or ruling to the 
Environmental Appeals Board for re
view, and stating briefly the grounds 
for the appeal. 

(b) Availability of interlocutory appeal. 
The Presiding Officer may recommend 
any order or ruling for review by the 
Environmental Appeals Board when: 

(1) The order or ruling involves an 
important question of law or policy 
concerning which there is substantial 
grounds for difference of opinion; and 

(2) Either an immediate appeal from 
the order or ruling will materially ad
vance the ultimate termination of the 
proceeding, or review after the final 
order is issued will be inadequate or in
effective. 

(c) Interlocutory review. If the Pre
siding Officer has recommended review 
and the Environmental Appeals Board 
determines that interlocutory review is 
inappropriate, or takes no a.ction with
in 30 days of the Presiding Officer's rec
ommendation, the appeal is dismissed. 
When the Presiding Officer declines to 
recommend review of an order or rul
ing, it may be reviewed by the Environ
mental Appeals Board only upon appeal 
from the initial decision, except when 
the Environmental Appeals Board de
termines, upon motion of a party and 
in exceptional circumstances, that to 
delay review would be contrary to the 
public interest. Such motion shall be 
filed within 10 days of service of an 
order of the Presiding Officer refusing 
to recommend such order or ruling for 
interlocutory review. 

§ 22.30 Appeal from or review of initial 
decision. 

(a) Notice of appeal. (1) Within 30 days 
after the initial decision is served, any 
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party may appeal any adverse order or 
ruling of the Presiding Officer by filing 
an original and one copy of a notice of 
appeal and an accompanying appellate 
brief with the Environmental Appeals 
Board. Appeals sent by U.S. mail (ex
cept by U.S. Postal Express Mail) shall 
be addressed to the Environmental Ap
peals Board at its official mailing ad
dress : Clerk of the Board (Mail Code 
1103B), United States Environmental 
Protection Agency, 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460. 
Appeals delivered by hand or courier 
(including deliveries by U.S. Postal Ex
press Mail or by a commercial delivery 
service) shall be delivered to Suite 600, 
1341 G Street, NW., Washington, DC 
20005. One copy of any document filed 
with the Clerk of the Board shall also 
be served on the Regional Hearing 
Clerk. Appellant also shall serve a copy 
of the notice of appeal upon the Pre
siding Officer. Appellant shall simulta
neously serve one copy of t he notice 
and brief upon all other parties and 
non-party participants. The notice of 
appeal shall summarize the order or 
ruling, or part thereof, appealed from . 
The appellant's brief shall contain ta
bles of contents and authorities (with 
page references), a statement of the 
issues presented for review, a state
ment of the nature of the case and the 
facts relevant to the issues presented 
for review (with appropriate references 
to the record), argument on the issues 
presented, a short conclusion stating 
the precise relief sought, alternative 
findings of fact, and aiternative con
clusions regarding issues of law or dis
cretion. If a timely notice of appeal is 
filed by a party, any other party may 
file a notice of appeal on any issue 
within 20 days after the date on which 
the first notice of appeal was served. 

(2) Within 20 days of ser vice of no
tices of appeal and briefs under para
graph (a)(l) of this section, any other 
party or non-party participant may file 
with the Environmental Appeals Board 
an original and one copy of a response 
brief responding to argument raised by 
the appellant, together with reference 
to the relevant portions of t he record , 
initial decision, or opposing brief. Ap
pellee shall simultaneously serve one 
copy of the response brief upon each 
party , non-party participant, and the 

254 



Environmental Protection Agency 

Regional Hearing Clerk. Response 
briefs shall be limited to the scope of 
the appeal brief. Further briefs may be 
filed only with the permission of the 
Environmental Appeals Board. 

(b) Review initiated by the Environ
mental Appeals Board. Whenever the En
vironmental Appeals Board determines 
to review an initial decision on its own 
initiative, it shall file notice of its in
tent to review that decision with the 
Clerk of the Board, and serve it upon 
the Regional Hearing Clerk, the Pre
siding Officer and the parties within 45 
days after the initial decision was 
served upon the parties. The notice 
shall include a statement of issues to 
be briefed by the parties and a time 
schedule for the filing and service of 
briefs. 

(c) Scope of appeal or review. The par
ties ' rights of appeal shall be limited to 
those issues raised during the course of 
the proceeding and by the initial deci
sion, and to issues concerning subject 
matter jurisdiction. If the Environ
mental Appeals Board determines that 
issues raised, but not appealed by the 
parties, should be argued, it shall give 
the parties reasonable written notice of 
such determination to permit prepara
t ion of adequat e argument. The Envi
ronmental Appeals Board may remand 
the case to the Presiding Officer for 
further proceedings. 

(d) Argument before the Environmental 
Appeals Board. The Environmental Ap
peals Board may, at its discretion, 
order oral argument on any or all 
issues in a proceeding. 

(e) Motions on appeal. All motions 
made during the course of an appeal 
shall conform to § 22.16 unless other
wise provided. 

(f) D ecision. The Environmental Ap
peals Board shall adopt, modify, or set 
aside the findings of fact and conclu
sions of law or discretion contained in 
the decision or order being reviewed, 
and shall set forth in the final order 
the reasons for its actions. The Envi
ronmental Appeals Board may assess a 
penalty that is higher or lower than 
the a mount recommended to be as
sessed in the decision or order being re
viewed or from the amount sought in 
the complaint, except that if the order 
being reviewed is a default order, the 
Environmental Appeals Board may not 
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increase the amount of the penalty 
above that proposed in the complaint 
or in the motion for default, whichever 
is less: The Environmental Appeals 
Board may adopt, modify or set aside 
any recommended compliance or cor
rective action order or Permit Action. 
The Environmental Appeals Board may 
remand the case to the Presiding Offi
cer for further action. 

(64 FR 40176, July 23, 1999, as amended at 68 
FR 2204, Jan. 16, 2003; 69 FR 77639, Dec. 28, 
2004) 

Subpart G-Final Order 

§ 22.31 Final order. 

(a) Effect of final order. A final order 
constitutes the final Agency action in 
a proceeding. The final order shall not 
in any case affect the right of the 
Agency or the United States to pursue 
appropriate injunctive or other equi
table relief or criminal sanctions for 
any violations of law. The final order 
shall resolve only those causes of ac
tion alleged in the complaint, or for 
proceedings commenced pursuant to 
§ 22 .13(b), alleged in the consent agree
ment. The final order does not waive , 
extinguish or otherwise affect respond
ent's obligation to comply with all ap
plicable provisions of the Act and regu
lations promulgated thereunder. 

(b) Effective date. A final order is ef
fective upon filing. Where an initial de
cision becomes a final order pursuant 
to § 22.27(c), the final order is effective 
45 days after the initial decision is 
served on the parties. 

(c) Payment of a civil penalty. The re
spondent shall pay the full amount of 
any civil penalty assessed in the final 
order within 30 days after the effective 
date of the final order unless otherwise 
ordered. Payment shall be made by 
sending a cashier's check or certified 
check to the payee specified in the 
complaint, unless otherwise instructed 
by the complainant. The check shall 
note the case title and docket number. 
Respondent shall serve copies of the 
check or other instrument of payment 

· on the Regional Hearing Clerk and on 
complainant. Collection of interest on 
overdue payments shall be in accord
ance with the Debt Collection Act, 31 
u .s.c. 3717. 
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( d) Other relief. Any final order re
quiring compliance or corrective ac
tion, or a Permit Action, shall become 
effective and enforceable without fur
ther proceedings on the effective date 
of the final otder unless otherwise or
dered . 

(e) Final orders to Federal agencies on 
appeal. (1) A final order of the Environ
mental Appeals Board issued pursuant 
to § 22.30 to a department, agency, or 
instrumentality of the United States 
shall become effective 30 days after its 
service upon the parties unless the 
bead of the affected department, agen
cy, or instrumentality requests a con
ference with the Administrator in writ
ing and serves a copy of the request on 
the parties of record within 30 days of 
service of the final order. If a timely 
request is made, a decision by the Ad
ministrator shall become the final 
order. 

(2) A motion for reconsideration pur
suant to §22.32 shall not toll the 30-day 
period described in paragraph (e)(l) of 
this section unless specifically so or
dered by the Environmental Appeals 
Board. 

§ 22.32 Motion to reconsider a final 
order. 

Motions to· reconsider a final order 
issued pursuant to §22.30 shall be filed 
within 10 days after service of the final 
order. Motions must set forth the mat
ters claimed to have been erroneously 
decided and the nature of the alleged 
errors. Motions for reconsideration 
under this provision shall be directed 
to, and decided by, the Environmental 
Appeals Board. Motions for reconsider
ation directed to the Administrator, 
rather than to the Environmental Ap
peals Board, will not be considered, ex
cept in cases that the Environmental 
Appeals Board bas referred to the Ad
ministrator pursuant to § 22.4(a) and in 
which the Administrator bas issued the 
final order. A motion for reconsider
ation shall not stay the effective date 
of the final order unless so ordered by 
the Environmental Appeals Board. 
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Subpart H-Supplemental Rules 

§ 22.33 [Reserved] 

§ 22.34 Supplemental rules governing 
the administrative assessment of 
civil penalties under the Clean Air 
Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under sec
tions 113(d), 205(c), 211(d), and 213(d) of 
the Clean Air Act, as amended (42 
U.S.C. 7413(d), 7524(c), 7545(d), and 
7547(d)). Where inconsistencies exist be
tween this section and §§ 22.1 through 
22.32, this section shall apply. 

(b) Issuance of notice. Prior to the 
issuance of a final order assessing a 
civil penalty, the person to whom the 
order is to be issued shall be given 
written notice of the proposed issuance 
of the order. Service of a complaint or 
a consent agreement and final order 
pursuant to § 22.13 satisfies this notice 
requirement. 

§ 22.35 Supplemental rules governing 
the administrative assessment of 
civil penalties under the Federal In· 
secticide, Fungicide, and 
Rodenticide Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under section 
14(a) of the Federal Insecticide, Fun
gicide, and Rodenticide Act as amend
ed (7 U.S.C. 136l(a)). Where inconsist
encies exist between this section and 
§§22.1 through 22.32, this section shall 
apply. 

(b) Venue. The prehearing conference 
and the bearing shall be held in the 
county, parish, or incorporated . city of 
the residence of the person charged, 
unless otherwise agreed in writing by 
all parties. For a person whose resi
dence is outside the United States and 
outside any territory or possession of 
the United States, the prebearing con
ference and the hearing shall be held at 
the EPA office listed at 40 CFR 1.7 that 
is closest to either the person's pri
mary place of business within the 
United States, or the primary place of 
business of the person's U.S. agent, un
less otherwise agreed by all parties. 
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§ 22.36 [Reserved] 

§ 22.37 Supplemental rules governing 
administrative proceedings under 
the Solid Waste Disposal Act. 

(a) Scope. This section shall apply, in 
conjunction with §§22.1 through 22.32, 
in administrative proceedings under 
sections 3005(d) and (e), 3008, 9003 and 
9006 of the Solid Waste Disposal Act (42 
U.S.C. 6925(d) and (e), 6928, 699lb and 
6991e) ("SWDA"). Where inconsist
encies exist between this section and 
§§22.1 through 22.32, this section shall 
apply. 

(b) Corrective action and compliance or
ders. A complaint may contain a com
pliance order issued under section 
3008(a) or section 9006(a), or a correc
tive action order issued under section 
3008(h) or section 9003(h)(4) of the 
SWDA. Any such order shall automati
cally become a final order unless, no 
later than 30 days after the order is 
served, the respondent requests a hear
ing pursuant to §22.15. 

§ 22.38 Supplemental rules of practice 
governing the administrative as
sessment of civil penalties under 
the Clean Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32 
and §22.45, in administrative pro
ceedings for the assessment of any civil 
penalty under section 309(g) or sect.ion 
311(b)(6) of the Clean Water Act 
("CWA")(33 U.S.C. 1319(g) and 
1321(b)(6)). Where inconsistencies exist 
between this section and §§ 22.1 through 
22.32, this section shall apply. 

(b) Consultation with States. For pro
ceedings pursuant to section 309(g), the 
complainant shall provide the State 
agency with the most direct authority 
over the matters at issue in the case an 
opportunity to consult with the com
plainant. Complainant shall notify the 
State agency within 30 days following 
proof of service of the complaint on the 
respondent or, in the case of a pro
ceeding proposed to be commenced pur
suant to § 22.13(b), no less than 40 days 
before the issuance of an order assess
ing a civil penalty. 

(c) Administrative procedure and judi
cial review. Action of the Administrator 
for which review could have been ob-
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tained under section 509(b)(l) of the 
CWA, 33 U.S.C. 1369(b)(l), shall not be 
subject to review in an administrative 
proceeding for the assessment of a civil 
penalty under section 309(g) or section 
311(b)(6). 

§ 22.39 Supplemental rules governing 
the administrative assessment of 
civil penalties under section 109 of 
the Comprehensive Environmental 
Response, Compensation, and Li-. 
ability Act of 1980, as amended. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.10 through 22.32, 
in administrative proceedings for the 
assessment of any civil penalty under 
section 109 of the Comprehensive Envi
ronmental Response, Compensation, 
and Liability Act of 1980, as amended 
(42 U.S.C. 9609). Where inconsistencies 
exist between this section and §§ 22.1 
through 22.32, this section shall apply. 

(b) Judicial review. Any person who re
quested a hearing with respect to a 
Class II civil penalty under section 
109(b) of CERCLA, 42 U.S.C. 9609(b), and 
who is the recipient of a final 6rder as
sessing a civil penalty may file a peti
tion for judicial review of such order 
with the United States Court of Ap
peals for the District of Columbia or 
for any other circuit in which such per
son resides or transacts business. Any 
person who requested a hearing with 
respect to a Class I civil penalty under 
section 109(a)(4) of CERCLA, 42 U.S.C. 
9609(a)(4), and who is the recipient of a 
final order assessing the civil penalty 
may file a petition for judicial review 
of such order with the appropriate dis
trict court of the United States. All pe
titions must be filed within 30 days of 
the date the order making the assess
ment was served on the parties. 

(c) Payment of civil penalty assessed. 
Payment of civil penalties assessed in 
the final order shall be made by for
warding a cashier's check, payable to 
the "EPA, Hazardous Substances 
Superfund," in the amount assessed, 
and noting the case title and docket 
number, to the appropriate regional 
Superfund Lockbox Depository. 
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§ 22.40 [Reserved] 

§ 22.41 Supplemental rules governing 
the administrative assessment of 
civil penalties under Title II of the 
Toxic Substance Control Act, en
acted as section 2 of the Asbestos 
Hazard Emergency Response Act 
(AHERA). 

(a) Scope. This section shall apply, in 
conjunction with §§22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty conducted under section 
207 of the Toxic Substances Control 
Act ("TSCA") (15 U.S.C. 2647). Where 
inconsistencies exist between this sec
tion and §§ 22.1 through 22.32, this sec
tion shall apply. 

(b) Collection of civil penalty. Any civil 
penalty collected under TSCA section 
207 shall be used by the local edu
cational agency for purposes of com
plying with Title II of TSCA. Any por
tion of a civil penalty remaining 
unspent after a local educational agen
cy achieves compliance shall be depos
ited into the Asbestos Trust Fund es
tablished under section 5 of AHERA. 

§ 22.42 Supplemental rules governing 
the administrative assessment of · 
civil penalties for violations of com· 
pliance orders issued to owners or 
operators of public water systems 
under part B of the Safe Drinking 
Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty under section 
1414(g)(3)(B) of the Safe Drinking Water 
Act, 42 U.S.C. 300g-3(g)(3)(B). Where in
consistencies exist between this sec
tion and §§22.1 through 22.32, this sec
tion shall apply. 

(b) Choice of forum. A complaint 
which specifies that subpart I of this 
part applies shall also state that re
spondent has a right to elect a hearing 
on the record in accordance with 5 
U.S.C. 554, and that respondent waives 
this right unless it requests in its an
swer a hearing on the record in accord
ance with 5 U.S.C. 554. Upon such re
quest, the Regional Hearing Clerk shall 
recaption the documents in the record 
as necessary, and notify the parties of 
the changes. 

40 CFR Ch. I (7-1-10 Edition) 

§ 22.43 Supplemental rules governing 
the· administrative assessment of 
civil penalties against a federal 
agency under the Safe Drinking 
Water Act. 

(a) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings to assess 
a civil penalty against a federal agency 
under section 1447(b) of the Safe Drink
ing Water Act, 42 U.S.C. 300j-6(b). 
Where inconsistencies exist between 
this section and §§ 22.1 through 22.32, 
this section shall apply. 

(b) Effective date of final penalty order . 
Any penalty order issued pursuant to 
this section and section 1447(b) of the 
Safe Drinking Water Act shall become 
effective 30 days after it has been 
served on the parties. 

(c) Public notice of final penalty order. 
Upon the issuance of a final penalty 
order under this section, the Adminis
trator shall provide public notice of the 
order by publication, and by providing 
notice to any person who request.s such 
notice. The notice shall include: 

(1) The docket number of the order; 
(2) The address and phone number of 

the Regional Hearing Clerk from whom 
a copy of the order may be obtained; 

(3) The location of the facility where 
violations were found; 

(4) A description of the violations; 
(5) The penalty that was assessed; 

and 
(6) A notice that any interested per

son may, within 30 days of the date the 
order becomes final, obtain judicial re
view of the penalty order pursuant to 
section 1447(b) of the Safe Drinking 
Water Act, and instruction that per
sons seeking judicial review shall pro
vide copies of any appeal to the persons 
described in 40 CFR 135.ll(a). 

§ 22.44 Supplemental rules of practice 
governing the termination of per· 
mits under section 402(a) of the 
Clean Water Act or under section 
3008(a)(3) of the Resource Con
servation and Recovery Act. 

(a) Scope of this subpart. The supple
mental rules of practice in this subpart 
shall also apply in conjunction with 
the Consolidated Rules of Practice in 
this part and with the administrative 
proceedings for the termination of per
mits under section 402(a) of the Clean 
Water Act or under section 300B(a)(3) of 
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the Resource Conservation and Recov
ery Act. Notwithstanding the Consoli
dated Rules of Practice, these supple
mental rules shall govern with respect 
to the termination of such permits. 

(b) In any proceeding to terminate a 
permit for cause under§ 122.64 or§ 270.43 
of this chapter during the term of the 
permit: 

(1) The complaint shall, in addition 
to the requirements of §22.14(b), con
tain any additional information speci
fied in § 124.8 of this chapter; 

(2) The Director (as defined in § 124.2 
of this chapter) shall provide public no
tice of the complaint in accordance 
with §124.10 of this chapter, and allow 
for public comment in accordance with 
§ 124.11 of this chapter; and 

(3) The Presiding Officer shall admit 
into evidence the contents of the Ad
ministrative Record described in § 124.9 
of this chapter, and any public com
ments received. 

[65 FR 30904, May 15, 2000] 

§ 22.45 Supplemental rules governing 
public notice and comment in pro
ceedings under sections 309(g) and 
311(b)(6)(B)(ii) of the Clean Water 
Act and section 1423(c) of the Safe 
Drinking Water Act. 

(a ) Scope. This section shall apply, in 
conjunction with §§ 22.1 through 22.32, 
in administrative proceedings for the 
assessment of any civil penalty under 
sections 309(g) and 311(b)(6)(B)(ii) of the 
Clean Water Act (33 U.S.C. 1319(g) and 
1321(b)(6)(B)(ii)), and under section 
1423(c) of the Safe Drinking Water Act 
(42 U.S .C. 300h-2(c)). Where inconsist
encies exist between this section and 
§§22.1 through 22.32, this section shall 
apply. 

(b) Public notice-(1) General. Com
plainant shall notify the public before 
assessing a civil penalty. Such notice 
shall be provided within 30 days fol
lowing proof of service of the com
plaint on the respondent or, in the case 
of a proceeding proposed to be com
menced pursuant to §22.13(b), no less 
than 40 days before the issuance of an 
order assessing a civil penalty. The no
tice period begins upon first publica
tion of notice. 

(2) Type and content of public notice. 
The complainant shall provide public 
notice of the complaint (or the pro-

§22.45 

posed consent agreement if §22.13(b) is 
applicable) by a method reasonably 
calculated to provide notice, and shall 
also provide notice directly to any per
son who requests such notice. The no
tice shall include: 

(i) The docket number of the pro
ceeding; 

(ii) The name and address of the com
plainant and respondent, and the per
son from whom information on the pro
ceeding may be obtained, and the ad
dress of the Regional Hearing Clerk to 
whom appropriate comments shall be 
directed; 

(iii) The location of the site or facil
ity from which the violations are al
leged, and any applicable permit num
ber; 

(iv) A description of the violation al
leged and the relief sought; and 

(v) A notice that persons shall sub
mit comments to the Regional Hearing 
Clerk, and the deadline for such sub
missions. 

(c) Comment by a person who is not a 
party . The following provisions apply in 
regard to comment by a person not a 
party to a proceeding: 

(1) Participation in proceeding. (i) Any 
person wishing to participate in the 
proceedings must notify the Regional 
Hearing Clerk in writing within the 
public notice period under paragraph 
(b)(l) of this section. The person must 
provide his name, complete mailing ad
dress, and state that he wishes to par
ticipate in the proceeding. 

(ii) The Presiding Officer shall pro
vide notice of any hearing on the mer
its to any person who has met the re
quirements of paragraph (c)(l)(i) of this 
section at least 20 days prior to the 
scheduled hearing. 

(iii) A commenter may present writ
ten comments for the record at any 
time prior to the close of the record . 

(iv) A commenter wishing to present 
evidence at a hearing on the merits 
shall notify, in writing, the Presiding 
Officer and the parties of its intent at 
least 10 days prior to the scheduled 
hearing. This notice must include a 
copy of any document to be introduced, 
a description of the evidence to be pre
sented, and the identity of any witness 
(and qualifications if an expert), and 
the subject matter of the testimony. 
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(v) In any hearing on the merits, a 
commenter may present evidence, in
cluding direct testimony subject to 
cross examination by the parties. 

(vi) The Presiding Officer shall have 
the discretion to establish the extent 
of commenter participation in any 
other scheduled activity. 

(2) Limitations. A commenter may not 
cross-examine any witness in any hear
ing and shall not be subject to or par
ticipate in any discovery or prehearing 
exchange. 

(3) Quick resolution and settlement. No 
proceeding subject to the public notice 
and comment provisions of paragraphs 
(b) and (c) of this section may be re
solved or settled under §22.18, or com
menced under §22.13(b), until 10 days 
after the close of the comment period 
provided in paragraph (c)(l) of this sec
tion. 

(4) Petition to set aside a consent agree
ment and proposed final order. (i) Com
plainant shall provide to each com
menter, by certified mail, return re
ceipt requested, but not to the Re
gional Hearing Clerk or Presiding Offi
cer, a copy of any consent agreement 
between the parties and the proposed 
final order. 

(ii) Within 30 days of receipt of the 
consent agreement and proposed final 
order a commenter may petition the 
Regional Administrator (or, for cases 
commenced at EPA Headquarters, the 
Environmental Appeals Board), to set 
aside the consent agreement and pro
posed final order on the basis that ma
terial evidence was not considered. 
Copies of the petition shall be served 
on the parties, but shall not be sent to 
the Regional Hearing Clerk or the Pre
siding Officer. 

(iii) Within 15 days of receipt of a pe
tition, the complainant may, with no
tice to the Regional Administrator or 
Environmental Appeals Board and to 
the commenter, withdraw the consent 
agreement and proposed final order to 
consider the matters raised in the peti
tion. If the complainant does not give 
notice of withdrawal within 15 days of 
receipt of the petition, the Regional 
Administrator or Environmental Ap
peals Board shall assign a Petition Of
ficer to consider and rule on the peti
tion. The Petition Officer shall be an
other Presiding Officer, not otherwise 

40 CFR Ch. I (7-1-10 Edition) 

involved in the case. Notice of this as
signment shall be sent to the parties, 
and to the Presiding Officer. 

(iv) Within 30 days of assignment of 
the Petition Officer, the complainant 
shall present to the Petition Officer a 
copy of the complaint and a written re
sponse to the petition. A copy of the 
response shall be provided to the par
ties and to the commenter, but not to 
the Regional Hearing Clerk or Pre
siding Officer. 

(v) The Petition Officer shall review 
the petition, and complainant's re
sponse, and shall file with the Regional 
Hearing Clerk, with copies to the par
ties, the commenter, and the Presiding 
Officer, written findings as to: 

(A) The extent to which the petition 
states an issue relevant and material 
to the issuance of the proposed final 
order; 

(B) Whether complainant adequately 
considered and responded to the peti
tion; and 

(C) Whether a resolution of the pro
ceeding by the parties is appropriate 
without a hearing. 

(vi) Upon a finding by the Petition 
Officer that a hearing is appropriate, 
the Presiding Officer shall order that 
the consent agreement and proposed 
final order be set aside and shall estab
lish a schedule for a bearing. 

(vii) Upon a finding by the Petition 
Officer that a resolution of the pro
ceeding without a hearing is appro
priate, the Petition Officer shall issue 
an order denying the petition and stat
ing reasons for the denial. The Petition 
Officer shall: 

(A) File the order with the Regional 
Hearing Clerk; 

(B) Serve copies of the order on the 
parties and the commenter; and 

(C) Provide public notice of the 
order. 

(viii) Upon a finding by the Petition 
Officer that a resolution of the pro
ceeding without a hearing is appro
priate, the Regional Administrator 
may issue the proposed final order, 
which shall become final 30 days after 
both the order denying the petition and 
a properly signed consent agreement 
are filed with the Regional Hearing 
Clerk, unless further petition for re
view is filed by a notice of appeal in 
the appropriate United States District 
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Court, with coincident notice by cer
tified mail to the Administrator and 
the Attorney General. Written notice 
of a ppeal also shall be filed with the 
Regional Hearing Clerk, and sent to 
the Presiding Officer and the parties. 

(ix) If judicial review of t he final 
order is denied, the final order shall be
come effective 30 days after such denial 
has been filed with the Regional Hear
ing Clerk. 

§§ 22.46-22.49 [Reserved] 

Subpart I-Administrative Pro-
ceedings Not Governed by 
Section 554 of the Administra-: 
five Procedure Act 

§ 22.50 Scope of this subpart. 

(a) Scope. This subpart applies to all 
adjudicatory proceedings for: 

(1) The assessment of a penalty under 
sections 309(g)(2)(A) and 311(b)(6)(B)(i) 
of the Clean Water Act (33 U.S.C. 
1319(g)(2)(A) and 1321(b)(6)(B)(i)). 

(2) The assessment of a penalty under 
sections 1414(g)(3)(B) and 1423(c) of the 
Safe Drinking Water Act (42 U.S.C. 
300g--3(g)(3)(B) and 300h-2(c)), except 
where a respondent in a proceeding 
under section 1414(g)(3)(B) requests in 
its answer a hearing on the record in 
accordance with section 554 of the Ad
ministrative Procedure Act, 5 U.S.C. 
554. 

(b) Relationship to other provisions. 
Sections 22.1 through 22.45 apply to 
proceedings under this subpart, except 
for the following provisions which do 
not apply: §§ 22.11, 22.16(c), 22.21(a), and 
22.29. Where inconsistencies exist be
tween this subpart and subparts A 
through G of this part, this subpart 
shall apply. Where inconsistencies 
exist between this subpart and subpart 
Hof this part, subpart H shall apply. 

§ 22.51 P residing Officer. 

The Presiding Officer shall be a Re
gional Judicial Officer. The Presiding 
Officer shall conduct the hearing, and 
rule on all motions until an initial de
cision has become final or has been ap
pealed. 

Pt. 23 

§ 22.52 Infor mation exchange and d is
cover y. 

Respondent's information exchange 
pursuant to § 22.19(a) shall include in
formation on any economic benefit re
sulting from any activity or failure t o 
act which is alleged in the administra
tive complaint t o be a violation of ap
plicable law, including its gross reve
nues, delayed or avoided costs. Dis
covery under § 22.19(e) shall not be au
thorized, except for discovery of infor
mation concerning respondent's eco
nomic benefit from alleged violations 

- and information concerning respond
ent's ability to pay a penalty. 

PART 23- JUDICIAL REVIEW UNDER 
EPA-ADMINISTERED STATUTES 

Sec. 
23.1 Definitions. 
23.2 Timing of Administrator's action under 

Clean Water Act. 
23.3 Timing of Administrator's action under 

Clean Air Act. 
23.4 Timing of Administrator's action under 

Resource Conservation and Recovery 
Act. 

23.5 Timing of Administrator's action under 
Toxic Substances Control Act. 

23.6 Timing of Administrator's action under 
Federal Insecticide, Fungicide and 
Rodenticide Act. 

23.7 Timing of Administrator's action under 
Safe Drinking Water Act. 

23.8 Timing of Administrator's action under 
Uranium Mill Tailings ltadiation Control 
Act of 1978. 

23.9 Timing of Administrator's action under 
the Atomic Energy Act. 

23.10 Timing of Administrator's action 
under the Federal Food, Drug, and Cos
metic Act. 

23.11 Holidays. 
23.12 Filing notice of judicial review. 

AUTHORITY: Clean Water Act, 33 u.s.c. 
1361(a), 1369(b); Clean Air Act, 42 U.S .C. 
7601(a)(l), 7607(b); Resource , Conservation 
and Recovery Act, 42 U.S .C. 6912(a), 6976; 
Toxic Substances Control Act, 15 U.S.C. 2618; 
Federal Insecticide, Fungicide, and 
Rodenticide Act, 7 U.S.C. 136n(b), 136w(a); 
Safe Drinking Water Act, 42 U.S.C. 300j-
7(a)(2), 300j-9(a); Atomic Energy Act, 42 
U.S.C. 2201, 2239; Federal Food, Drug, and 
Cosmetic Act, 21 U.S.C. 371(a), 346a, 28 U.S.C. 
2112(a), 2343, 2344. 

SOURCE: 50 FR 7270, Feb. 21, 1985, unless 
otherwise noted. 

261 

.. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 1 

IN THE MATTER OF: 

Electronic Submission of Documents 

) 
) 
) 
) 
) 

EPA Docket No. 
01-2015-0001 

. STANDING ORDER AUTHORIZING FILING AND SERVICE BY E-MAIL 
IN PROCEEDINGS BEFORE THE REGION 1 REGIONAL JUDICIAL OFFICER 

The Consolidated Rules of Practice Governing the Administrative Assessment of Civil Penalties 
and the Revocationffermination or Suspension of Permits, set forth at 40 C.F.R. Part 22 
("Consolidated Rules of Practice"), state that "[t]he Presiding Officer ... may by order authorize ... 
electronic filing, subject to any appropriate conditions and limitations." 40 C.F.R. §22.S(a)(l), 
(b )(2). Note, however, that rulings, orders and decisions must be filed and served in accordance 
with 40 C.F.R. § 22.6, and complaints must be served in accordance with 40 C.F.R. § 22.S(b)(l). 
Accordingly, pursuant to this authority, the filing and service of documents, other than the 
complaint, rulings, orders, and decisions, in all cases currently before or subsequently filed with 
the Region 1 Regional Judicial Officer governed by the Consolidated Rules of Practice may be . 
filed and served by e-mail.1 See 40 C.F.R. §§ 22.S(a), (b)(l), (b)(2) & 22.6. 

Note that this Standing Order does not require the use of e-mail for filing or service in lieu of 
other methods for filing and/or service. Rather, it authorizes the use of e-mail in addition to those 
methods already authorized in the Consolidated Rules of Practice. 40 C.F.R. § 22.5(b)(2). 

In addition, the following conditions and limitations to facilitate filing and service by email are 
hereby adopted. 

• A document is considered filed when the Regional Hearing Clerk receives it 40 C.F .R. 
§ 22.S(a)(l). All filed documentS must be signed, accompanied by a certificate of service, 
and submitted to the Regional Hearing Clerk for filing in person, or by mail, courier, 
commercial delivery service, or email. 

• Documents filecl with the Regional Hearing Clerk by email after 11 :59 p.m. Eastern Time 
will be treated as having been filed the next business day. 

• · For documents filed through non-electronic means, the inked date stamp physically 
applied by the Regional Hearing Clerk to the paper copy of the documents will continue 

1 This Order shall not apply to proceedings under other provisions in Title 40 that do not 
expressly incorporate the Part 22 procedures. 



to serve as the official record of the date and time of filing. The Regional Hearing Clerk 
is open to receive such paper filings between 8:00 a.m. and 5:00 p.m. Eastern Time, 
Monday through Friday. 

• Any party choosing to submit a document to the Regional Hearing Clerk by e-mail for 
filing must address the e-mail to Rl Hearing Clerk Filings@epagov (note: there are 
"_"underscore characters between each word). The subject line of the electronic 
transmission shall include the name and docket number of the proceeding. Documents 
submitted electronically must be in Portable Document Format ("PDF11

), and contain a 
contact name, phone number, mailing address, and e-mail address of the filing party or its 
authorized representative. All documents submitted for filing, regardless of submission 
method, must be signed and accompanied by a certificate of service in accordance with 
40 C.F.R. § 22.5(a)(3). 

• Documents submitted by email for filing shall be deemed to constitute both the original 
and one copy of the document in satisfaction of the duplicate-filing requirement at 40 
C.F.R. § 22.S(a)(l). 

• This authorization terminates as to any particular proceeding when an answer is filed 
pursuant to 40 C.F.R. § 22.15. In addition, this authorization does not apply in 
proceedings under 40 C.F .R. § 22.13 (b ), or to consent agreements and final orders filed 
with the Regional Hearing Clerk pursuant to 40 C.F.R. § 22.18(b) and Memorandum 
from SusanL. Biro, Chief Administrative Law Judge, OAU, Amendment of Hearing 
Clerk Pilot Procedw-es as to CAFOS (March 14, ·2013) (available at 
http://www.epa.gov/oali/orders/HrgClerk PilotProject Memo Amendment.pdf). 

• Documents filed after an answer is filed must comply with the Chief Administrative Law 
Judge's Standing Order Authorizing Filing and Service By E-Mail in Proceedings Before 
the Office of A.dministrative Law Judges (November 2.1, 2013) (available at 
http://www.epa.gov/oali/orders/2013/Standing Order 2013-11-21 E-
Mail Filing & Service Signed.pdO and the Chief Administrative Law Judge's Standing 
Order Authorizing Electronic Filing in Proceedings Before the Office of Administrative 
Law Judges (August 11, 2014) (available at http://www.epa. izov/oalilorders/2014/2014-
08-11 %20-%20E-Filing Standing Order Final.pdO. 

• This authorization applies only in proceedings in which the complaint clearly provides 
notice of the availability of electronic filing and service, and in which the complaint is 
accompanied by a copy of this notice and order. Prior to utilizing electronic service, the 
parties shall confer and reach agreement regarding acceptable electronic addresses and 
other logistical issues. 

• The conditions and limitations set forth herein may be amended or revoked generally or 
in regard to a specific case or group of cases by further order of the Regional Judicial 
Officer in her sole discretion at any time. In addition, the Regional Judicial Officer may 
issue an order modifying these conditions and limi~tions if deemed appropriate in her 
discretion. 
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SO ORDERED. 

Dated: October 9, 2014 
LeAnn Jensen 
Acting Regional Judicial Officer 
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In the Matter of Electronic Submission of Documents 
Docket No. 01-2015-0001 

CERTIFICATE OF SERVICE 

I certify that on this 9th day of October, 2014 the original foregoing Order was 
filed with the Regional Hearing Clerk, a copy was hand-delivered to Karen McGuire and 
Joanna J erison. · 

Karen McGuire 
Chief, Regulatory Legal Unit 
U.S. EPA Region I 
5 Post Office Square 
Mail Code OES 4-3 
Boston, MA 02109-3912 

Johanna Jerison 
Branch Chief, Legal Enforcement Office 
U.S. EPA Region I 
5 Post Office Square 
Mail Code OES 4-2 
Boston, MA 02109-3912 

Wanda I. Santiago 
Regional Hearing Clerk 
U.S. EPA Region I 
5 Post Office Square, Suite 100 
Mail code ORA 18-1 
Boston, MA 02109-3912 
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Office of Enforcement and Compliance Assurance (2201A) 
EPA-300-F-11-006 June 2011 

U.S. EPA Small Business Resources 
Information Sheet 

The United States Environmental Protection Agency provides an array of resources, including workshops, training 
sessions, hotlines, websites and guides, to help small businesses understand and comply with federal and state 
environmental laws. In addition to helping small businesses understand their environmental obligations and 
improve compliance, these resources will also help such businesses find cost-effective ways to comply through 
pollution prevention techniques and innovative technologies. 

EPA's Small Business Websites 

Small Business Environmental Homepage - www.smallbiz-enviroweb.org 

Small Business Gateway - www.epa.gov/smallbusiness 

EPA's Small Business Ombudsman - www.epa.gov/sbo or 1-800-368-5888 

EPA's Compliance Assistance 
Homepage 
www.epa.gov/compliance/assistance/ 
business.html 

This page is a gateway to industry 
and statute-specific environmental 
resources, from extensive web-based 
information to hotlines and compliance 
assistance specialists. 

EP A's Compliance Assistance Centers 
www.assistancecenters.net 

EPA's Compliance Assistance Centers 
provide information targeted to 
industries with many small businesses. 
They were developed in partnership 
with industry, universities and other 
federal and state agencies. 

Agriculture 
www.epa.gov/agriculture/ 

Automotive Recycling 
www.ecarcenter.org 

Automotive Service and Repair . 
www.ccar-greenlink.org or 1-888-0RN-LINK 

Chemical Manufacturing 
www.chemalliance.org 

Construction 
www.cicacenter.org or 1-734-995-4911 

Education 
www.campuserc.org 

Food Processing 
www.fpeac.org 

Healthcare 
www.hercenter.org 

Local Government 
www.lgean.org 

Metal Finishing 
www.nmfrc.org 

Paints and Coatings 
www.paintcenter.org 

Printed Wiring Board Manufacturing 
www.pwbrc.org 

Printing 
www.pneac.org 

Ports 
www.portcompliance.org 

U.S. Border Compliance and 
Import/Export Issues 
www.bordercenter.org 

Hotlines, Helplines and 
Clearinghouses 
www.epa.gov/epahome/hotline.htm 

EPA sponsors many free hotlines and 
clearinghouses that provide convenient 
assistance regarding environmental 
requirements. Some examples are: 

Antimicrobial Information Hotline 
info-antimicrobial@epa.gov or 
1-703-308-6411 

Clean Air Technology Center (CATC) 
Info-line 
www.epa.gov/ttn/catc or 1-919-541-0800 

Emergency Planning and Community 
Right-To-Know Act 
www.epa.gov/superfund/resources/ 
infocenter/epcra.htm or 1-800-424-9346 

EPA Imported Vehicles and Engines 
Public Helpline 
www.epa .gov/otaq/imports or 
734-214-4100 

National Pesticide Information Center 
www.npic.orst.edu/ or 1-800-858-7378 

National Response Center Hotline -
to report oil and haurdous substance spills 
www.nrc.uscg.mil or 1-800-424-8802 

Pollution Prevention Information 
Clearinghouse (PPIC) 
www.epa.gov/opptintr/ppic or 
1-202-566-0799 

Safe Drinking Water Hotline 
www.epa.gov/safewater/hotline/index. 
html or 1-800-426-4 791 

Stratospheric Ozone Protection Hotline 
www.epa.gov/ozone or 1-800-296-1996 
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U. S. EPA Sn1all Business Resources 

Toxic Substances Control Act (TSCA) Hotline 
tsca-hotline@epa.gov or 1-202-554-1404 

Wetlands Information Helpline 
www.epa.gov/owow/wetlands/wetline.html or 1-800-832-7828 

State and Tribal Web-Based Resources 

State Resource Locators 
www.envcap.org/statetools 

The Locators provide state-specific contacts, regulations and 
resources covering the major environmental laws. 

State Small Business Environmental Assistance Programs 
(SBEAPs) 
www.smallbiz-enviroweb.org 

State SBEAPs help small businesses and assistance providers 
understand environmental requirements and sustainable 
business practices through workshops, trainings and site visits. 
The website is a central point for sharing resources between 
EPA and states. 

EPA's Tribal Compliance Assistance Center 
www.epa.gov/tribalcompliance/index.html 

The Center provides material to Tribes on environmental 
stewardship and regulations that might apply to tribal 
government operations. 

EPA's Tribal Portal 
www.epa.gov/tribalportal/ 

The Portal helps users locate tribal-related information within 
EPA and other federal agencies. 

EPA Compliance Incentives 
EPA provides incentives for environmental compliance. By 
participating in compliance assistance programs or voluntarily 
disclosing and promptly correcting violations before an 
enforcement action has been initiated, businesses may be 
eligible for penalty waivers or reductions. EPA has two such 
policies that may apply to small businesses: 

EPA's Small Business Compliance Policy 
www.epa.gov/compliance/incentives/smallbusiness/index.html 

This Policy offers small businesses special incentives to come 
into compliance voluntarily. 

EPA's Audit Policy 
www.epa.gov/compliance/incentives/auditing/auditpolicy.html 

June 2011 

The Policy provides incentives to all businesses that 
voluntarily discover, promptly disclose and expeditiously 
correct their noncompliance. 

Commenting on Federal Enforcement Actions and 
Compliance Activities 
The Small Business Regulatory Enforcement Fairness Act 
(SBREFA) established a SB REF A Ombudsman and I 0 Regional 
Fairness Boards to receive comments from small businesses 
about federal agency enforcement actions. If you believe that 
you fall within the Small Business Administration's definition 
of a small business (based on your North American Industry 
Classification System designation, number of employees or 
annual receipts, as defined at 13 C.F.R. 121.201; in most cases, 
this means a business with 500 or fewer employees), and wish 
to comment on federal enforcement and compliance activities, 
call the SBREFA Ombudsman's toll-free number at 1-888-
REG-FAIR (l-888-734-324 7), or go to their website at www. 
sba.gov/ombudsman. 

Every small business that is the subject of an enforcement or 
compliance action is entitled to comment on the Agency's actions 
without fear of retaliation. EPA employees are prohibited from 
using enforcement or any other means of retaliation against any 
member of the regulated community in response to comments 
made under SBREFA. 

Your Duty to Comply 
If you receive compliance assistance or submit a comment 
to the SBREFA Ombudsman or Regional Fairness Boards, 
you still have the duty to comply with the law, including 
providing timely responses to EPA information requests, 
administrative or civil complaints, other enforcement actions 
or communications. The assistance information and comment 
processes do not give you any new rights or defenses in any 
enforcement action. These processes also do not affect EPA's 
obligation to protect public health or the environment under any 
of the environmental statutes it enforces, including the right to 
take emergency remedial or emergency response actions when 
appropriate. Those decisions will be based on the facts in each 
situation. The SBREFA Ombudsman and Fairness Boards do 
not participate in resolving EPA's enforcement actions. Also, 
remember that to preserve your rights, you need to comply with 
all rules governing the enforcement process. 

EPA is disseminating this information to you without making 
a determination that your business or organization is a small 
business as de.fined by Section 222 of the Small Business 
Regulatory Enforcement Fairness Act or related provisions. 
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Effective May 1, 1998 

A. INTRODUCTION 

1. · Background 

.In settlements of enviro~ental enforcement cases, the u.s.· Enviroiunental Protection 
t\gency (EPA) requires the alleged violators to achieve and ~aintain compliance with Federai · 
environmental ~a~s and regulations and to P~Y. a civil penalty. To furtlier EPA's goals.to protect 
and· enhance public health and the environment;· in certain .. instances. environmentally b~neficial · · 
p~jects, Ol' Supplemental Environinental·Proj®ts.(SEPs), may be part of the settlement. This 
Policy sets forth. the types 9f proj~ts that ar;e permissible as SEPs, the pellalty mitigation . 
appropriate for a particular SEP?· an~ the ternis and conditions ~der wlµch they may become part 
of a· 8ettleme~t. The prlnlary purpo~e of this Policy Is to .en.oounige ·and Qbtain· enviro~ental · 
· ~d pi,iblic h~tii protectio~ and ·improvem~nts ·that may not otherWise ·hav~ ~ccµired without the 

. settleµient fucentives pro:vided.by this P6licy. , · · : · · · · 
. ! 

ln·settling enforeenient ·actions, BP A .requir,es. all~ged vioiat9rs to proQlptiy ~~·the . 
Violatfoils and, t9 the extent fe8$ible·, re$~ate any harm cause<J;'by.th~ Viol~tfons. EPAalso: · 

, $eek$.'s~bstantial mo~etary pe~tie8 ·in.ord~r to.d~t.er noncompliance. : Without:pen8lties, · · ·. ' · 
reg~~te<lentlti~ woUtd·hav~.~ .illcentiye t~».~elar Conipfi:ance until·~~y;Brin~~~t aild;·~rd~red ... 

.. . to·oo.mply. Perialties proiµote:envkonm~ .compliance and help .:prot(:et ptlbli~·nealtli. by '. . · · 

. ·.. . . deteri;hig future violations by.the sam~ YfQlatoi .d d.e~ Yioialion.S .. by.-bther mebtlJel'$ .of.~e -. . 
. regµl&ted coilinttinitY. Peilalttes hefp'. en$~~ nanonal Ievelplayibg·fieid·by ensUriDg'thiit . · .. .. · 

yiolatot$ do n<lt obtain an,~. ec9nQrillc aidvar;itage ·Qv~r their~~tor8:'Wl;ln ~'.the. ·.. . . 
nece~ ~Xi>e~4i~ .to ·~mply oii.tiin~ ... · PCqalties 8Is~»enco~e:regtiJated-entjties ·~· ~pt :. ·. . 
poUuii~n p~ve~~>D and·recy('.ling techniques In oider. to :~inim~:¢ thefr poll$nfdiscliarge& and·' 

· redµ~ tljeir:p~tential.Uablliti~;· : " ._ :. · » :. · . . · · ' · . · '. · ~ . · · : .. . . . . . . . . . . ·. . .. . .· , . 

·. · ,'. »s~~s ad~ini~ted .by.EPA gen~mli; ~ntain penilli~' as~~sµi~~~ criibna fiutt .a oo~. o~ · 
admihiStrat,ive law judge must'~nsid~r in .dete~g an appropriate PeJial~:~.qiaf ~r a · · 
heatitig~ ··kl ~~ .. ~~~ent cqnteXt; Jw,~ ge.n~lf.,~oD:o~ ihe~e· ·oriteria .in ~xe~js~ .. i~ : . . · ·: 

· dis~don to estibli~ ail appropriafP. 8eUieinen~· penalty~· ·In. estab~JµDg·~:app~pti~ ~nal~l\ 
· · EPA~nsiders. sucii. faCrors ·as .th~ economic benefit associated Wlth the violauo~, the gravitY or ~ 
.. serio~s of the violations. and prior J;rlstOry o.f vioiations, Evidence ofa·Violatot's ... . ~ . . 

eoinrl:utment mid.abllitY to.peef~rin a SBP.is·aISo a~lev~t factot fQr EPA to-eonsid"1" lri· · . · 
establishing 8.n approP.riate settletnentpeµ&lty. ·J\11 else·being eq~, tlte fibai s.ettlement.penaJty· · · , 
wiiI bdlower for a Vio~torwho. agreC~ .io .l>erronn 8n a~ptabie SE;P c0iµpare4.tQ the.violator .. · · · 
Who does not agn,e to peffo~.~ ~BP." · ' · .. · . · :: · _ · : . . : ·• . · ... · . · · · 

.. .. . : . .. 

1: ••. · 

. . . 
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.. . . 

The Agency encourag.es the use of SE~s that are consistent with this _Policy. SEPs may 
not be appropriate in settlement of all cases, but they are an imp.ortant part of EPA 's enfotcenient 
program. While penalties play an unportant role in e~virOIµnental protection by deterring · 

. violations and creating a level playing field, SEPs c~ play an additlc~nal ·role In.securing 
. significant environmental or p~blic health protection an~ ·improvementS. SEPs may be ·. 

particularly ·appropria,te to further the objectives in the statutes.EPA ad.miiµsters and to achieve 
· . other policy go8ls, including promoting pollutio~ preyention and environmental justice. 

2. · POlluti~ PreyentiQn and Enyiroiunental.Justice 

. The.Pollution Prevention A.ct of 199Q (42 U.S.C. § l~IOi et seq., November$, 1990) 
. identifies' an: environmental mari,agem¢nt hierarchy m which pollution "should be prevented or 
reduce([ whenever feasible; polhttfon that can1lot be prevented should be recycled in an 

. ~nViio~entally ~e manner whenever feasible; pollution that ~ot be pfC?vented or r~ycled 
s}\~uld be. treated ~ ·an enViromJten~y ·Sa(e manner whenever .feasi~le; and disi)o~al or other· 

. ·release irito the e1:1~om;nent shoUid be· employ~ only·as a last_resott ... " (42u.s:C .. §13103). 
SClection.and evaluation of prop0sed ·SEP~ should be <:Onducted geneially in accordance With · 
~s ~e~hy of eitvironm~n~_m&nagem.ent, i.e., SE:Ps involvirlg pollution prey~iltion -. · / 

·. · ·tec~ques. are preferr¢ over_ oth~r.~s of'reduction or cqntrof~gies, :~d ~s ~be ·. . 
reflec~ jn tlie degree of cons~d¢ration &ccorded to "a ·defen~tlreswndent befo(e-Calcu,lation of. 

.-die.finaI.moO.etary}ienalty.· _.: · -. · :· · · · . ·; · ._ : · · -:· : . · :· ·. ·:. . ·. 
' . . . ; ' 

" . 

.· .. : . ..: : . . . : ' . . . . .· .. 

. .. ·-_ " .:F~~~. -~~te- is_·ana~~ow,i~ged_~nce~e~ressec!:hi:,~~titive .ord~r'_i2s9s_ o~._-_ ._ . . t":~:J 
~nvif9lµnen~justi~, tbat~$iti-~en~-0fthe·~tion'~pop~ati.o*' i;~;~· lo~r.m96ine and/ot '.= · . •. \ :.=·1 

· · ~on~:pop~o~~ &re.~i<ii>ot'.lfomtely buideii~ by.~111itanf~~~- -~P.hasiZing -~~~~r . 
_. in ~~Wli.tieS_wheto 'en~=~-ntalj~~-~Q.Cern$. ~ pre$Cµ(helps emure-.thai perso~ .whQ .. 

. . - ~P:':ll~ -~~8it$ciuitp0~ons .of:tlie~-_tjip.e iil ~; or 4epeii<t -~.n foQd. ~d wate~,.~~ loc~t~(t . . : . . 
'._ : ~~, mi~·the_vioWlQns~hr,.would.'het>ro~:-e~use:·¢~\1J;onnie~tiJJjuSti¥ .. Jsiio~· ·, .: ·-,. " . · . 

. speciji~-~hnique.'~r.process· but ~:~verarchlitg goal~· it i~ not listed as a particµliµ' s;BI~ categ9ry; · . 
. · · but EPA. encottr.age~·sEPs hi eommlinitie~ ·Where envkonineQ.tal justice may be aQ. issue. · .. 

· ; . . . ~ . . . . . . . . . •. . .. . : · .. ',• 

.- · .... -. _: 3. · ,·". _ · Usl~e this Rqlicy · · . · ·: - .. -. ._.. . -· · · 
: . · ... _. _>: -~~ . -_ ·, .... ._ . . _.-,_.: ,.- . . . . . . ~ .. :, . . . . , . . :- . I . . .. ' • ·. ; 

. · · ~ e.val~ a, proposed project to determine·if it qQ&lifi¢s· as a·~BP and:tlle~ de~rtniitfug 
-.: :how~4¢h:P.eiµllty:~ttgauQit is• app~piiate; Attlicy eitforCenient and coiitpli~~ persqtmel-. 
.. slioulci-use-the:·f'ollowfng..five..step p~i .. ·>" .; ' . ·: .. ·. . . . .- . . . . : _.. . _. . . ' 
. . . . . . . . . '. .. . . . 

. .. ' . 

· · .(1) E~~.ihat:·~~-:proJ~~¢Cts.·th~. b~ic .definition_ota·sEP: _ (s~ti~nB). .. .- .. : 
. . (2) -~-:-~t-8111egal_:gUidelines. _incl~ _ii~~'-~-satisfi~~. (~ec~on ~}- . . . . 

(3) . .. · ·~tJiat'.the pri>jeCt fi~ Witbiti tine (br more) of die de$ignated ~tegories ofSEPs~ 
.. " · · (SCOtioilDl ·,<-- · .. '·. · .. ~ ...... ;" , .. _. . ., . . , '. :'·" . : . . . 

.. :( 4) .. D~ipune·th~ ~p~pri~-'~o~fof ~nalty:initigati~~ -: '(S~tion· :B). 
(S) ~ that'.the, project .siitlsfie8 all of the implementation and other criteria. 

. . ·, . .. 
~ . .. 

. (. SeCtions F- 0 H, I and J).. " --~ · .. --. :·· .. ' · . · .\ -' .· · ·,. · . · . . .. . . . . . ' ' . . . . . 

. ·~ . 

••• 
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4. Applicability 

This Policy revises and .hereby ~supersedes the February_ 12~ 1991 Policy" on the Use of 
.·Supplemental Environmental Projects in EPA Se.t~leme"nts and the·May 1995. Inter-im Revised 
Supplemental Environmental Projects Policy . . this Policy applies t<> settleinen~ of all civil · 
judicial and admill~stra_tive.actions filed after the effective date ofthis-P.olicy ~ay I, 1998), and 
to all pending cases in which th~. governme~t has not ·reached agreement in principle with the · · 
alleged violator on _the specific ~mis of a SEP. · · 

This Policy applies to all civil judici~ and administrative· enforcement actions taken. 
under.the authorlt}i of the enVironmental statutes end.regulations" that EPA'. administers .. It ~so · 
may be lised by EPA and the Department of Justi~ iii reViewing propo~~ SEPs in settlement of · 
citizen suits: . This Pqli~y $<> applies· to federal agencies '·that are liable for the paynient of dvil 
·penBJties. ·claims.fo~ stipulatecl'P.enalties fot violations of conSent d_~.rees or ~ther setti¢ment ·: · 
·agteements may noi be mUigated by the use ~f SEPs. 1 · 

. ~sis a sentement Policy.~d thus is not intended.for·use .by aPA, 4~fendan~, . 
respc>ndents, courts or admini$'&tive taw judges at a Ji~ or hi a-tt'.i~. ·Further, Whether the · 

.A~ency-decides to accept a proP.osed .SEP as part of.a settlemenf1. ~d the amolint.of.any pe~ty 
mitiga~qn)hat may be giveii'for a particuiar ~~p~ is purely Within Er,Ns discretio~ Even . ·, .. 

··thoUgh a p~ject appears ~o ~fy all of the p1:9visions o(tliis Policy, EPA.~f 4ecide, _for one·.· .. 
. of. more ~ons, that. a SE~ :~:no~ apprf:>pqate '.( e~g;, thcfooSt o.freViewibg a SpP'prop0safis . ·. · 
. ex~iv~: th~ ·ov~r8ight"c0sts of the ~EP ·may :~ .too higfu "th~~e(~n~re$p0ndelit. ~y riot · ~. . · . 
. hav¢.~e '.abilify·~.r reli~bµity _to· ci>mple~ th~:proi>osed SEP~: or' the '.de~n~ vel~_·of-the~{ligher: : .. 
penalt}' im\Oui:it ~u~eigm~the. be~efits of t;he. p~posed S~P).,. : · . ·' ·· >· ~-: .... . ·. ·. · : .'.: .. · . =. · . . , .. 

. ·.: ;· ·_..·· ...... , '.· ... :'·: ... · ,.·;. ':. : .. · ... . · .< .: · .. :··:·· ·;·: _·:: : .;· .. ... · . ... ;-·:·.·. 
. . . T;his·i;>o_liqy estabUsh~ idramtw~*._for EPA to ~-~ex~~fs~-.~~:enf~~~~t.<. · · .. · ·· .. · , .. . . 

. dis~~.o~~in de~ appropJiate· se~e~enti;. · In.some·~e8;:~p~~on-1)fthiS·:fo.ljcrmay· · . · · .. · 
. ·.not.he appl'Qpiiate,-in •1e~ot:p~· -~.~ch~~. the fitjgation "tea~ ~y~ ~Ui~e anvanee ·.: . ··. 
ap~rov~· of_Hea4qtiarters~ -~ ·--~~~~~ ·oi:~odifiecJ -~~p~a~h.· · ' -. · · : ·. · ·i · · ·, ·:! :-:' · .:_:· 
: ·. 

'I . 

: . ·"··· 

·: .. . : 

.. 
. • · 1·. 

·. . .. ' ·.:. 

" I, "• 

:. ,,· . . . . . . . 

...: .. : .. 

. . . . . ,· 

. · '-· . ·• . 

. : 1 ·1~~~~~«~~~~\11~~isian~Ad~ini~Qt~~Y-~nslde~~~~~~gp0t~~ar ···: ··.·· .. · =· 

. ~piilat~ ~ruilb' li~iliiy usmg.SB~s ~ere: (1) despite the c~\am~~·~:~ ~-iji~labn (or., · .. . .. 
_stipui.ted penalties,·the violat'Or:~ the ~.ilitY and· intention ·to ~~ply ~fl!.·:.an~~emeii~~nie~~ · · . : 

. obligltion·to lmpl~ment the SBP; (2) ·~ends ·no ·l\~gativ~ ,iritpa<rt. dn the. d~~iit'p~:9~·~puhitea < 
· ~naltie~; :Bl)d· (3) 4tc _settl.,cJrt.~~~t ~lis~cs-~ 1'8Jlge. ~~r:~~~~:~~~i~!!\H~JtiJ~~ -~~ .... '· .. · 
. v1olatlo~ at.issue. _,~or exampl~'• lf·auspon<Jc~f/defendant h~,,vi~lated· a ·~dn!=~"RJ·wluch ·, : · ·. -
. provides.~ a vi~lition·:of .:x tcqulremennubjcctS it·to!•>Stipu~ated ·.,enate:y :~~it·J~~ooo an~:-Ss·~ooo, . . . . 

then the :Agencf may;co1$idet SBPs:in'~inlng:tJie·spcci~~,.pen-attY .linq~~J~_oida ·be(:-. · · = ... · . 

· ·de~an~~~ · · · · ' ·· · · · : : ··:. ' .. · .. · .. > ·;. _,~-.-!.· ·· · ·. ·· ·· ·· · 
....... 

.. . .... . . . . .: . 

. ·.·.-.-...... -.--.-.- .... ·r·· .......... _. .. - .. "'... . . . . .. . . .. . . . . ......... ·.-·.·.· ·.· ·=--=-~·-.-·:-·-·-·':""""·" .-· . ·-. ~ .... -- .... ....... ·- . -- . . . . . .. . . . 
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. . 
B. ·DEFINITION ANi> KEY CHARACTERISTl~S QF A ~EP 

Supple~enutl'°environment:al projects are defined as environmentally ben~ficial projects 
' . which a defendant/respondent agrees to undertake in settlement of an enforcement ac~on, ~ut 

which the 4efendant/respondent is not otherwise legally required to perform.· The three · 
bolded key parts of this definiti~n are elaborated below. 

"Environmentally beneficial" means a SEP must improve, protect, or reduce risks to 
public health,. or the environment at.large. Whlle in some cases a SEP may prov.ide the· alleged 
violator with certain benefits, there must be no doubt ~at the project primarily ·benefits the . 

· public health or the environment. · 

· ~·: "In settlement-of an enforcement action" means: J) EPA ha$ ~e opportunity to ·help. 
shape the SCQPe of the project before it is implemented; and 2) the project is not cririune~ced until 

. after the Agency has identifie4.a violation·(e.g.; issued a notice of violation, adininistrative order, 
or eomplaint).2' . . . . 

' . ' 

"Not QtherWis.e leg8ny- required to perform means" the pl'.oject or activity is· not required 
J>y my f~eral, state or local law .or .re~ation. ~urt4er, S~Ps caruiotinclude actions ~~ch the 
·defendant/respondent js likely to be re'qµired to perform: · · , · . " . ·. · " " .. . 

(a) as_'lnjurictlve J"elief.· in the .~tant ~e;· ·. .· · · . ' " 
(b) as. injunctive relief iii another legal action EPA, OJ' another ~gulatory ~gency could 

' brlng; .· . ·. · . . . . . . ' . ' 

( c) ·as.part of an eXis~g· settle~erit or order 'in ~other. fogal 'aCtion; or, : 
. (d) . by a $te or locat.~uitetrient " . : . . . . . 

:· . . . ·.. . . . 

.sBi>~ · niay ,in~lude activiu~··~~~ file def~~ciant1respondent·wtt{~me tegany 0~1i~~ to .. 
·: ,m~e~e tvio ~~ mote·years iii ih~ ~,:if !he .~rojeetwjll .re~t in .. the faciliiy-conilpg·;into : -
: compJiance earlier than the.deadline: Such "accelerat~ C<>mpliance" projects are not .alfowaWe, . . . . . . . . . .•: . 

... .. . • · . . "' . . . 
:· . 

: . i Si~~ the primft,ry ·p~ose of.~liis"Poli~~ i$ to ~btaut .~nvironmental .or public health benefi~ that 
Diay not'h~ve occurred .~but' for" the se~lem~.nt, projects. \Yhich the defend8nt has· previously oomniitte4 . . . . 
to ~o.nn .. orhave.been ~ed befof('.,~C Agen~y h&S ·~entified a violati~ll ·~- .il~~ eligible.~.~g~s'.· · , . . ' 

.. Projects which.have beeit·cemmitted to· or ·s,tarted '.~fore the identification of.a violation inay mitigate.the · 
.. · . . :penalty in otherW&ys •. Dependfug·on th~specifics~:ifa .regUtate<fentity hadJnitiated environmen~tif· ' 

ben~~c.ial projeets ~fc)re .the Cn(o~men~.P~Ss bo~enced,· the Jn~tiil perialty. eatculatioir~idd-~~ . 
: lOwer ~uc,~Jhe.~$~nce·of ~citraii~, no lllstory of other'\'iola:tiotts,::gc;K>d faith efforts~: les·s severit)i . 
of'(he violatiom, .orB1~horter·d~onof,thc violations~ .· · · "· ... : · , ... · .. .. · · .. · ::: .'. . ~ .. . . .. .. . . . . . 

3 . · ~ :· . ::'· :~ \ ." , ;!:.°'. ~~l:~· . · ,", };.(: ~ '.\.~:: u:'. '.: •," ~;'".:,~~·} !· .': :.' ··,_. '. ·. · : . ·~L".· .. · . . . ··. · . · : ' ~~ .· · · 

. . .. · ~·,~e-~~A"~~ .. ~n-'.gC,ner.allyp~Ylde· a·CQuitwi~ ,brC,;ad. auth~rity: to order·adefe.ridattt.~o 0:~··::.-.:···::·.:~.·._··:,·:·:·.'::~·· ·_: _::.· ~.e •?.:·':~R!ati~ :~·neqes~~~JPPl,'CY.COtJbture .~iolatiorts, ·~d to temediateliily h~icaUsed .... . ~ __ 
· , h)'· the.vi'!J~o~ .'~fa ~wt ~Jµc~l)'J~ ~~c.r- a,,~~f~~t ~'.perfonn· a ~pecific ic~vit}' ·in"a. particulBf.,.; '. . 
. ·t8$e, sucb an activity does notq~lffy as a SBP. · · ·. . · .· · . . · ::, 0

\ ., .. :-... . . .. . . . 

... 



..,r.,r roucy pages 

however, if the regulation or statute provides a benefit (e.g., a higher emission limit) to the 
defendant/respondent for early contpliance: " · 

. . . 
. Also, the performance ·or a SEP reduces neither the stringency nor tim~liness .. 

reql;lirements of Federal environmental statutes and regulations. Of co~e, perfonnance of a 
SEP does not alter tl;le defendant/respondent's ~bligation to remedy a violation ·exp~ditiously and 
return to compliance. · · 

C. LEGAL GUIDELINES 

EPA has.broad discretio.n to settle cases, including the 4i~cretion to inclµde SEPs. as an. 
appropriate p~ of.the settlement The legal evaluation .of whefu.er a prqposed SEP. is. Withlli 

·~PA's author.ity and con8istenf~th all stat1;1tory ~d Constitutloll8I requireme1:1ts may be a 
·· comple~ task. A~rdingly~ this.Policy uses five legal.guideUnC$ to ensure dult our SEPs are . 

within th~ Agency's and a fede~ court's authority, ·and do not run afoul of any· ConStitutional or 
stafutoi:y-requirements. 4 · · · · • 

.. . . 

1. · A project cann~t be inconsistent with any provis~on of the underlymg ~tatutCs. . . . . : . . . : . ·. . . ... : . 

i. ~projects mbst~v~ce at least o~eof the objectives· of t4e enViroumenthl ~tes ._ 
that are ~e.basis of·tti~.enro~ment action and ~ust ~ve.adeqll;8te ·~~xu8: . N~ ls.the 
i:eiatioilship befyl~µ the Vi~lation and tli~ proP<>~ p~j~ Thi$ relationship exis~ ·()~y. 
.if: .·· . ; ... :· ... · . . ... . . . :. . . . J .. ; • • . . • • 

. . . . .. . . . .· . ·: ·. . " . 

.. . · . . · . a tlie project~ ~esigiJecHo ~~ce:the'iikeliho.tjtfthat ·~minal- vio~~ons .Will 
. " . ~ .. 

.; . · . . . . 

0cciir in the-future· ·or · · · · · ' · .t ·· ... ... • · · ·• · · .. · 

. .: :t . ' •. . ,• .. ·. ·.· :· • . 
. . .. 

b. ' the:projCct rCduees the adverse impact tO publi~·bealtli or ~e ·enwrq~etiUo 
.Which the Violation atiSsue contriblites;. or· . · · ·· .· · . ·. · " · . · 

• t • • • • • • 

: .. 

, · · .. · c~ : th~' p~Ject.~u~s~ the ove~"risie. ~·p~l>u~· li~a,_.pf ~e eirViro~ent·. ·. . .. 
· p0tentlally atreetect"by. lh:e ·Vi~ia~on at iS~e~. · · · · · : : · . ·.: -_.. . .. ' .... 

. . i -" . . . . . . . ".. . .· .. 

. .. · .... · Nex\Js is ~ier t(>·eStw~h if the p~ futpact.of th~ ~jeer is ·~t the ·~.ii~. Wh~~ the ~. · 
. . . allegect.violati~n·oceiin'ed-Or at a different site in'the ·sani'e .~~ystem or ~thitithe . . . . 
. .iinmedfate geographic5 area; Such SEPs may ~ve Sufficient nexu8 even if ~e SEP . 

. . ·. , . . . . , . . . . : . . . . . . . . 

• • • • #': 

,. :.·. 4 ·these legal~id~lfueJ ~ bascd:on federal law as it appti~ to BPA;·.sfit~s ma.Y have·Dlore. ~r I~s~ . : 
· flexibility, in the.use ofSBPsdepetidmg·ontheir laws. . · . · · · . · .. .. ·. . , .:· ". - · .. 

• •, \_ • , \ , • I ' • • 

• . : . 5". Th~ imm~ia~ gcogra.j,liic. are&" ~II generaily ~·the~ ~in.' .s~~ile. ,radi~·of ~e.sit_e.o~· .. ·. 
. which the violations OCCUrred;· "Bcosyrrteril, ~t ·~graphic P.roXim~ :1s-..,.~ ~.l~1f.~ JUfficl~t b8$1S for 

·. neXt!s; ·.-project must ~ways satisfY 'sub'~h,a, b, or c·in tfle· defiliitlon of nms,: ~n some cases,. ~ 
• •.I : . • . • I • '• •. • • • . .. ',• •. • • · •• . 

· . 

. . . . . ·········· ............ .................. -......... .... .;., ........ ---· -·-,. ---.·-.-· •· ·-.---.. ·--.-- ... -.. - .. _ --------.""':-:-"" 
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addresses a different pollutant in a.different medium. In limited cases, nexus may exist 
eve~ though a project will involve.actiyities outside of the United States;~ The cost of a 
project is not relevant to whether there is adequate nexus. 

3. EPA may not play any role in managing or ~ntrolling funds that ~ay be set aside or 
escrowed f-0r performance of a SEP. Nor may EPA retaµ1 au~ority 'to manage or 
.administer the SEP .. EPA may, of course, perform oversight to ensure that a project is 
implemented pursuant to tlie provisions of the settlement and have legal reco'urse if the 

· SEP is not adequately performed. · 

4. The type and scope of each project are defined in ~e ~igned settlement ~greement. 
This.means ihe "wha4 where and when" of a project aie defined by .the settlement 

. ·agreement. Settleme~ts in w~ch the defendant/.reSpondent agrees to spena a certain sum 
ofm<mey on a project(s) to be defjned later (after EPA or the Dep~ent of Justice signs 
th~· settlement agreeme~t) are n9t alfowed, · · · · · · . . · : . .· 

• .. 

5~ ~. A proje_qt cann~t be wed tO satisfy EP A's statutozy .oblig~tion or 8:11other · · 
federal' agency's obligation·to perform~ pm:ticular activity. Conver8~~y, if a . 
federai'statute prohibits the eJ¢I>e.nditure of.federal-resources on a particular . 

. actiyity; Ei> A CtUU}:ot consider projec~· that would appear to ~ircufu.vc.1;1t that 
prohibi~qp_ . . · .. · . · · . ·. :· . . . . , . · ": . . _.. 

ti . .-. ·A projeet ~Y not pro-ride EPA dr any fed~ral ~ency with ad~ti~nal . 
~ ~oui-qes -tQ. perform a partictilar-acti'rity for which:.Congress· ~ sp~ifi~y · · 

approprla~~ funds~ '.: ~ proj~t mar. ~ot ·J:>~~~~~E~ ~-~th additio~ial ~urces ~o · · 
pelforr;n a.partic~.activity f~r wh)¢li_.Co~ Jta;s ~k-ecf:funcfs in .. an · 
appropriati9m .eomini«ee ~Po.tt~ . · ' Furthe~, _iiproject Cann.ot be."used.·tQ satisfy · . 

. . ~PA~s sultii(Qiy or~k o~lig~ti~n,· or.&noihei- fedei'al ag~ncy'~ .statufozy .· . . .. . 
. obllgatlori, tO ·spe~d. fuit<is on a Particytar a¢ijYity . .A:.proj~ liowev~r, may~ 
related tel' a.parti~ui~ :8'?tivlty (otWhi~h Co11gre8S-~ specific4illy appropriated or 

· e&rinarked funds. · . < · .- " , · · ·.:: · . · . · · .· .. · · · . · .\ . . . . : . 

. . c. .A·:p~j:~t-.may_ ri~~-:~~vi<l~ ~Cldia~~~ ~~-~~ ·~ -s~ppo~ ~i~c--·activi~es · 
. j>erform~ by. EPA employees or BP A. coit~ctors. Fo~ ·example, if EPA has · .. 

developed a broch~ to help a segment of ihe·regula~ coiilmtJn.ity Comply with 
~ .• • • ·a - • ; : • • • • • . 

..• . 
. . . . . ... . 

. proj~~ may be perfonned_at a ~acilio/ o~ site not ~wne4 by'the defend~t/r:esp0ndent. 

6 
· Ait.pro)ett$ ~~ic~:~outd ~c~~~~ (Wiivit.i~ o~ts~~~ ~~ u~s/~:~. b.e .approved irradvan~ b~ 

.. Headqwu_ters and/or the Department of Iustice.: ·See section-J. .-· · ·. • _. 
r . . . • -. . , . , , .. 

, .. 
1 ~~~~;~~~~:t~£:~&~~;.~nl>i~!.d~~-~i~<>~ .. ~~~8~~·~ih~r1irm~~ ;by, . :· · ·. · · 

._approp~~~~ ~mmltt~ ~ C.ODllllf~:~ports that the Agencygeperally,honorsias· a in.atter of policy. 
. •. •. . . : . • .. . . ... . • ... . J . . ... ~ • ..• .. . . . ~ . . .. . • • • • 

• . 

/;-~ 
::~~ :. 
;:. -.' ... .. 

' ;,, ....... ~ 
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environmental re(iuirements~ ~project m~y not directly, or indirectly; provide 
a~ditional resources to revise, copy· or distribute the ·brochure. . . · 

1 . . 

d. A project.may not proyide.a federal grantee with aclditi9nal funds to perform a 
~pecific ~k identified within an assi~ta:nce agree~ent. · 

\ . . .. . 
D. CATEGOlUES.OF SUPPLEMENTAL.ENVIRONMENTAL PROJECTS. 

I . . . 

EPA has identified seven specific categories of proj!!C~ which may _qwµify. as SEPs .. In 
order for a proposed project to be accepted as .a. SEP,- it n:iUst satisfy·the requirements of at least 
one categoty plus 811 the other reqUiremehts established in this Policy .. 

Public Health . .. 

A public health proj~t i>~vi4es dlafiosti~, preventatiye aridlor re~al co~ponents of 
human health car,e which is .related to the· actual or. potential· damage tci huinan h~th caused by 

·the vi9lati9n. This may inclu~e ·epidemiologicai data collectj.on-.ahd Srialysis, mediC81 · : · . 
cxaminatio~ of potentially affected persq~, collecti~iiand· ~ysis of bloocVflui4/ .tissue 
samples, n:iedical treatment and·reh.abiti~tiori tb:erapy:.: . : · . · . · · . . ~ 

· Pul?lic. h~~··s~~s-:an; ~ptab~~ :~JJ!y ~¢~· th~ ~ritnaiy oone~t ~f the pr~j~t is. the . 
·· popul~qoiithat .~as .barined'.,or p~t a~ ~J< :bf the vi~Jajiqns:. · · .. · .. ,. '. . · .·.· . : : . . .:',· ·.: ...... ~· .. . .. < · .. · .. · . . · . . .. : : :-. ..... 

2. · rouution Pmen«~ . · .. . · . · . . . 
· .. . ·~ :·· . . ·· .. ·· :·~_::~ . ... ·.· . . · . · ·· . • :· ····:·.···. ·.·. · . : .. ··~. · .. ! ~· .. ··. 

. . A P<>Iiutlon prev~iitlo~'project· ~ ·orie :~~Ji.~uces the ·genefiltiQn-<>(poUution· ~ugh · · 
· "s0~ ~ucti9P, .,.i.e.;.:atiY..P~~. ~cli ~~:tli~Jlm.O.~!·~f..li.iii ~~ s.ub$.llee, · . 
. ·~uutant ~r c;'on~mip~iif :~tei:inB. any~ strean(<;>~ .9qi,~e-.~ing: iel~ed-into .th~ ·, ,· -· . 
·. ·en~nment,· ~(>r· ro· l-ecyclirig~~itt ~r di8Po$al; ·.(After .~<; P<;>._nqtan~ ~r ~te ~ ~ . . 
~n $en~riit~ po~u~!:l~·P.~v~nii~µ:~ .. ~~ l9nsei: ~~ibI~·~·,~~)~:pi~ ~.·~dJ~~.by ·'. · .. . 
ai>P~P~ recyc~mg~: .~~n~·:~n~i~M~~ ~r-~~:1!1~~ .. ~ , .- ... · -.. · . , ; ~ · 

. . . So~.re4~~~.~~ .. ~~I~~· ~~P~~~ or·~~~io~.:~~~o~ .pro~~~ ot .. 
procedure m~~tlo~, ·~f9ritj'4ation~r:·~eslgn·qf l>~Q.~, .. ~b~~tiqn of_i;aw ~~~al~, . .. 
and hnprovemen~ in liousek~tgg,.Jn81nteµail¢, :ttaining;mv,~n~ry eon~t ()r other. operation 

. and mamteiiiuice prt;Ced~ .. i>6uiitioll.preveniion·:8Is0 inclUdes •1· j>roje;c( which .. proteets : . : 

.. natufa1 resoµre(,~' tbrOugli·~~on· ~r ·~cfe8sed ~fficie~ey:ip tJie. Use ~f eµ~rgy~ ·water or . . 
other materiais.· ."Iri"'P~~s·~y~llpg~"· wbereiri ~:~~-p~~~;dwiJig a .. ·. . . . :" . 

· ~ufac~ pro.~ at¢ ~-~Y. ~ pro~u~o~ .. as·iaw ~teri~i>n site, is considei:ed 
a nnlbrtion .. preverition=nt01~ ... .· . . . .. .... . . . £ • . • . 

I"" k''~ .... / . • I • • 

. ~ 1n ~1 ~ •. ~or. a]>roJ~ to~~ th~-d~t41i~~ri.Pf~ll~~~·P~~~~~·the~e ·rri~ ·~:an . 
) overall decre8se ·hi'die: anioUlii.aildi()f. foiicity·of p0llutlon t4'1eded· to.'th~. envJronment; not .. 

. ·. . .. :, . . . ...... ~ ·;·:::'.:; ;;.>;-. . · ~· :;,. ·'. ';:_·. .. . . ..... • ~· "; ~ .... :.::· . .. ·· . 
. . . .: ; ·~ . . . 

. . '. . . .. . . ... ·----- ...... -.. -.. ---- ... . ..... -------· .. -. -. -- ----.· ---·. · · ·~. 
.. .... -....... . _ . ... -.. . - . ... -~ ~ · .. .... .. -- .-.. ... .. 
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merely a transfer of pollution among media~ This decrease may be achieved directly or through 
increased efficiency (conservation) in ~he use of energy, water or other materials. This is 
consistent with the Pollution Prevention Act of 1990 and the Administrator's i•Pollution . . 

· Prevention Policy Statement: New Direction5 for Environmental Prot~tion," da~ed· June 15, 
1993 . .. . 

3. Pollution Reduction 

If the pollutant or waste stream already has been generated or released; a pollution · 
reduction appi;oach --·which employs ~yeling, treatµlen~ contairurten~ or dis~sal techniques --

. may be _appropriate .. A.pollu~.ion reducti~n project is one which results:in ~ dec~e in the . 
amount and/or toxicitY of any hazardo~ substance, pollutant or ".Ontaminant enterlng any waste 
stream or otherwis~ ·being reJeased into th~ enviro~ent by all operating busiiless or facility by .a 
means which 4oes not' qualify as 11pollution pr~ventjo~. 1' This may' include the llistaJI.ation Qf. 
more effective en~-of-process .cc:>ntrol or treattµent technology, or i:mproved conm.mment, or safer 
disposal.ofap existing pnllufaht.source. Pollution re4uc~on also includes "o~t-of-process · · 
recycling,·~ wherein induStrlal ~aste colleeted after the man~g process ~q/o~ consU.tiier 
. waste materials are used a.s raw ma~rials .for produ~tjon o~-site. . . . . . ~ . . . 

· 4. Enyironroej)WJ RestOtiliiqn ·iwd Protectjon 

An en~iro~ental re~o~tion and ~roteetion -project ~on~ ~hich·· erihan.ct;s \di~: ~nditlo~ 
of the ~osy~¢m ~r.~~~u;·geo,~p~c·~ .adv:e~~ly affecte<f!8. ~~projects ~Y be $.ed 
to. resfure or pro~t iiatuJ'81 -envirorimeµ~ (siic~ ~'.~sy~ems}~d"Hi~~i:tiad¢ :~nV#P~.eli~~·-- ' . 
such as facifi:tiefand ·buildings. 'fh,is ca~gory also. mclud~ any project Whi-el:t' pfu~t$. -~~ :: . :=; . . . . 
~systein from ·aciluU pr .. p(>tep.tial d~magcnmilt,ing from.the viol~~n .9~-~p~V~:ihC?;<>:V~mu . · .. · 

... .- .'?O~dition of ~~-_ecp8y$:fem.~ . Exariip,1~=of.~h p~jects· mcIWle:: · ~~o# ~f.~(w~tl~<l ~ :the :-. . . . '. . 
same eco8y~m.aloiig th<f :sam~ ~~.fJy~y in ~~n the fac~.-i~l~~-~~P-~~an4,. . . ·.· · .. : 

· · · manageme~t.·o~ a ~tCrs"1ed ~by: th~ defend8iitirespondent tO ~t¢f ~. ~ '\Yil~ supply · · . . 
. . ~qe~e:~e -~~latiQ~{e:g.,"~re~itingyiq~a~ori)_'did .il?t'~~~a~~,~~ ... ~~~,b~. · :.:: ...... · 

. potenti~ly· coufd· l~ to ~~mag~:d~~ t~ ~rted discfuirges. This ~g9!)',-id~ ~c.lµdes.: :. . . · 
pr:ojecl$ wWCh proVide for the.p~~tfQri ·of~nd&iigeiid Specl~:(e~g:;:deVdlopiftg·&-Jnsezyan~ . '· 

. progr8m.S o+ pro~ iiabi~ critical'to·.the·well;beitig ~f a-S}JeCie$ endang~ by ~e . . . . 
violation)~ · . . · '. · · ·-:· . . . .. " . . · · : . · ·, -~ .. · . >· " .. ": · .. · :.: · . . 

. . . · .. 
. ..· : Iµ ~m~·projecfs. where a defendantf~ndent haS ~16 •restt;re do.4'$6ii pro~eoi .. · .. 

. . . certain lands, the·questlon arises as :t~ ·Whether. the' projeetmay:in~hide the'dreatt(jfi .. or :.: .. ,' ..... /. 
• • • .• • • • • .. • •• ·! • : . • •• • i 

' · ' .• 

1 I(BPA iacks ~ifili~rify fu ~u~ _.:Cpair ·~r th~ ~age caused by, the ~i~t&tio~~ rlt~n ~~~ i~e.I~ ~ay 
constitute a SEP~ · · · · · · , · · · · ·. " · · . " ' · · '. . 

-. . ·:· ..... 

9 Simpiy:prcv~rit~g~e~:~iieM~'.~fu. dte:~system~ ~op~ fu' *'~"~~~~~-·~cit~~:· . " : r:.:) 
directlyt'elated 'to p~r\'ing '~~g ~rtCfiti()ilS at a property,' woula not:~'a ~futfon an<J : · .. ~ 

· · protec~o~ ~~~~~ b~t ~ay ~n~o· ~~titer catego1! such __ ~ ~llution picv~~ti~n:~r ·pol.l~.o~"~u~fon: . , '· ·: . · 

. . . . _):• . . . . . . . . . '; . . .· .· . . 
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. . 

maint(fmu~ce of certain recreational improvements, such as hiking and bicycle trail~. The costs · 
associated with .such.tecrea~onal ·improv~m.en~ may be· incl~ded_iil ~e tof:al SEP cost pr,ovided 
they do not imp~r the environmentally benefi('.ial pwpos~ of the project and they constitute · 
only an incidental portion of the total resources ~pent on·the project 

In some pr~je<?ts ·where the' parties intend that fP.e property be protected so that the 
ecologi~l and pollution reduction purp~ses o~ the land ai:e. maintained in perp~~ty, ·the 
defendant/respondent may sell or trap.sf er the land to another party wi~ the established resources 
and.expertise to perform this function, such: as a state park al.lthority. In some cases, the U.S. 
Fish and Wildlife SerVice or the National Park Servi~ may ~e able to· perform.this :(llnction:. 10 

. With regard t9 m-made environments;.. such. projects may involve the rem~aiation .of 
facilities ~d b~lding~, pro~ded such ~~;Vitie~ ~not ~theiwi.se l~g~ly ~uired., .This includes 
the removal/mitigation·or CQhfaminate4 materi81s;~h. as soils, ·asbes~s an,d lead: paint; which 
. are a continuing SOurCe of releases and/pr threat to individuals. .· . · 

• • .. .. i 

5. . Assessments and. Audits 

. . AssessmentS ~d audits, if°they ~·riot otherwise ·available as.injtJnctive relief, are 
. ·potential ~]!Ps underthls category._ Tlie~·ure~ ~~fproj~tS· in'. .~s e:Sieg9ry:: .a. .. . 

pollutioµ preye~tfon'~inents; .. b. eri~imien~ ~tY ~~ents• 'arid·:· c;'_ c0nipli~ce 
~u~ts! ·These· as~essm~~d aq~ts ·are oiilf~}>~i¢ ~ SE~s~~e~:the.__ ·" : · . ··. _. · " .. 

·defe~dan~res~ndent ~~ ~ i>r9vitte:EJ> ·~\~th a~~i>Y ~f.tn.eTt;~~: ·~~:~Ults)~ay ·~ ·nui<;le 
· av~le to~~ public;.ex~pfto the.~n~~ey C.O~~· cb~dCiltial b~fuC$s "W"o~tio~·. . -
pursuani.t~·,40CfRP8rt2;· subpart:i;J·. _ ... _. -:-~·· .. _ .,-.,~ ... > :.·< .-:_· ... · \ .~· ,:. .". ·_ =· :>" _.: · " · .. · · 
~ . . . . . . . ' .. . . . . . . . ... = __ .·! ••• : · . ... • • • • • • • • • • • '": :. • : 

- . ' 
a: , Potiutim{preyetttldii-ass~$rn~u·~-~~$ti9,·:~i~m~~{rev.i~ ·0£,~ffl~:P~~~·es 

and OPer:atfOhs ·designed tO. fde~ :~d'pro,vide 'info~·aift)~.abo4t ~ppo~~e$)o''(Cdu~.fhe . . 
'.Use; production, aµd '.genetatiol:i oftOXi~:iji(ilj~~nf~~~~ ~~ oth~i' ..... :fo be:~llgible . ·. 
for SJ?Ps,;s·ueh: &SSes~~isJrilist b¢:~µd~~:tis~·--~reeo~ pollu~on-.. preven~t>~" , · .. · · · 

.. ·a8ses~ent or~ m~nfo~~~tion·p~~·~ .. ~q~ tb~ .~lili~4·~~:~~-Yi~l~~o~; . : . : .. .. 
P.~llutionprevei;ltiQ~.-~~~ts:~·.~~~~e -~·$!f~:.'Wlth~'rt..~~~~~til<'~·oJ;t~QQ~~ent·. 
·by·the def~1'~tt~p~t:· 1rilp~enten~~~ :~~~l:ie9~. ~··~ im~le~~~tation .. 
requirements· befo~ ~e·~~·ot,~ assess~~~t ~.~Qwn.~ .diftlc~t. . f.~~r,,imµiy~f fl?-e 
implementation·recohmi~ons ·~y··c0Jistl~~~Y.itie~ ~ ~ ·f?.~e de~~~t/~po~~ent's. .' . . . . . . . . .. . .. . . : .. • . \. . . . . , ,•• . . . . . . .. ·. . . . 
own ec011omtc :mterest. : · . · '; · ·: · · . .. : · " .... ) · "" .. · · ~ . · . . . . . . . . . . ·. : .. ,:. . . . . . . . 

_· b~ En~~nmtri~ ~itt ~ses$mMts ·~:Iny~ga:tio~ ~f: ~~:-.oon~~~n. t>rlli~ 
envii-onment .at a sit~ not nWned or'opeilte<fby the:defe~dantl~r\dent; .. ¢e enviro.~tJ;lt. . 
. impa9te4 by.' site ot a facili~·regardl~. qf:wh,~er :~e:~ite ~r $c~iy''is'.Q.':VJied. 01'.·0~~ ~y ... 

. . .. . . .. . .. " " . . .. -. ... -:'. ·--;. -.: .. :-. ... _; .; :··. :-. .... >~· ," ·; ·. ". " . " . . . , . :· 

10_ ~~ r~~1.&gen~~~~lia~o,~i1~~·~~~~~~~to:~~~~:~:o~.18iid :~d·~on~y .~ · · 
certain circwnsbincoi. ·Alf rojects•Wltil tfi~·t6<Jerat·~es Ji;lqst:~ rt.VJ~- and~app¥.ove4 in ': . .
&dvance by.l~gat eo~sel m~tii~ qency~uSiiilifthe:soitc~t'•:·om<ic; in th~Departm~nt ~fibe. Inietior. . . . . , '. . . . , 

"If'.:. .-

. >· ; · . 

.. .. ---· ·· -· ... . .... -... .. -·. .. . . 
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the defendant/respondent; or. threats to human health or the ep.viroriinent relating to a site or a P~ 
· facility regardless of whether th~ site or facility (s owned. or operated by th~ " 
defendant/respondent. These inclu(Je, but are. not limited to: investigations of levels or sources 

.. of contammation in any environmental media· at a site; or monitonng of the air, soil, or water 
qu~ity surrounding a site or facility. To .beeligible as SEP~; such assessments m~t be 
conducted m accordance with r009gnized 'i>rot<;>cols, if available, applicable to the type of 
·assessment to be undertaken. Expanded sampling or monitqr,ing by a defendant/respdndent of 
its. own emiSsions or operations does not qualify as a SEP to the extent ·it is ordinarily 
availabl~ as ~junctive relief. · · 

. . . 

Environmental quality assessment SEPs may nm be peifoimed·on the foUowing types. of 
. sites: sites that are on the National Priority List tinder CERCLA §. l 05, 40 CFR Part 300, . 
Appendix:B: .sites that would qualify for· an EPA re~oval actjori p~uant to CERCLA § l 04(a) . 

· and the Nationai Oil and H87Mdolis Subsfa.nee~ Pollution COntingency Plan, 40 CFR § 300.415; . 
and s,ites for which ~e defendarlt!reSJ>ondent or another: party would ~ely be ordefed to_ perform · 
·a remediation· activity pursuant to CERCLA § 106, RCRA. §7003, RC:RA 3008(h), CWA § 311, 
or anoth~~ fedefal la\°v. 

, . . c. Eriyironmeotal compli$ imdj~· are ~dependeni·evai\Jaii~ns :of~ . . .. 
defendanti~P<>ndent's ·complianee .~i\iS With ~nVirOnmentalteq~J;lleJi~. Credit is only given. 
for ·~e· ~sis. a,ssociated ~th conducting ~~- a~~t~. · Whlle·'fJie ·~ap· ~hould-.·require all Violations 

. diseovered by the audino·be prOmptly c0rtec(¢<t no credit i~_give~-f.or"re,tjl.¢ymg the violat,ion . 
·since :i*rsQ~ ·are requited to a<?Jdev~ ~d-~Utjn-coltjpiiance· wbh e~yiro~e~tal reqttjremeilts~ · 
Iµ gen~ral,_· ~~pij~~ audits ar¢·~¢ep~bfo. ~-;$EPs only ·wh¢n ~e:defen~tiresi>ondent i$ a . 
sman bti$bi~ss··or stnan '®IiiminiJty~l l '12. ·:. . . ... . . ·. : . . . . ·: . . . " . . 

• • { : ' • •• • · . ,. • • • • .. • • : : • • • • f ~ t . .· . . ·. . . 
. . . ·.. ; . ..... . . ·. :· .. . : . .. ' . .. '\ . . . . . . 

6~ -· · .Envh'.oiutienta1.c01rii;uanee.rroinQifon · , ... ·. · : . . 
• ' . . .. . ·,: : '.-::· ~·; : .. . . ·. ·. . ... ·. :_ · ... ·.. . . . : •.· . . . .. 

· . · ·" ~-e0:~imJ~- comi>u~ce-~~mqtia~·~Jeci.pro:Vide~ -~ ~" tecJmieai. s~pp~rt to 
: \ ~er ll}~m of th~. ~glila~ecf¢onun~tjr'lo; .; l)' identify,~~~bl'ev~ an~·majntain oo~plianOe . . 
· ~ wi~ appll~!>l~-~ ·ahd re~atOry reqWr¢,m~nts or 2) :g9 bey()nd ·compli~ce-b}'" n:ducing · 

'"the· geneiatiott,··""t~'ot diSpOs8I -<~tpoli~~ts hef.op.d .legaf~tiirtin~ntS~ . F9r the$e.~type~ ·ot . 
. · P~J~~~~~ a~fen~~resi)oriqen,t_mar_tac~-~e. e~~~~-~<?,wl~ge or abilitY to·itnplementr. 

the pr6Jec.t itself:. and, if so, ·the: defendant/resp<>ndent:should be·req~ to contract with an· · 
apptop.qate :e~ to'develOp arid itnpleiµ_ent' #le c;Qinplian~ .. p~nio~on projeet · Accep~bi~ ·. 

. . . .· . . .. _·,· ·: . . . . . . . 

• , . I 

. . . . . 
·. 
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projects may include, for e~ample, producing a seminar directly related to correcting widespread 
or prevalent·violations wi~ the.defen~t/ r~spondent's. economic sector. : 

· Enyironmental compliance.promotiOn .SEPs are a~ptitble only where the primary 
i~pact of the project is focused on the same regulatory program requirements which were 
viola~ed and ·\yhere EPA ~ reason to believe that compliance in the sector would be 

· significantly advanCed by the proposed project. For example, if the atleged violations involved 
C~ean Water Act pretreatment violations, the compliance p~omotion SEP must b~ directed at 
ensuring compliance ~th'pretreatment' req~ements. EnviroIU1:1ental compliance promotion 
SE~s are. subject to special approval requirements. per Section J below. 

7. · Emergency Planning and Pmp8redness 
. . .. .. · .. '. . . .· .. 

Ap.~merg~ncy planning.and preparedh~s project pf9vi.d~s assis.tan~ .~such as 
· oo~puters .&IJ.d software~_(:Oll)llluiµcatjo~ systems; chemical e~ssion deteCtion and inactivation . 
equiP.IJ?.ent, ~MAT equip~ent, or tnilnilig - to·~ responsible ~tate ·or -~ emergency . . . 

'.response· Qr planning entity .. This is .to ·enable· these organizatjoriS tQ fulfill theii obli~ons under 
t}ie amergeji~y Planning ·aruf'cO~unityl~~gh~.;.to-Know Act (EPtRA) t~ collect information to 
assess the d8ilgeci ·of haz.ardoiis chemicals present at faciliti~ . withili their jµiis'diction, to 
develop}:~ergency response .pl~; t!J tni,hi ~merg~ncy resp<?ilse personnel ·~d to better respond. · 
tc)°cheriliQal spill$.· . . . . . . . . ... . . . . . . 

: :-.. "·~~PC~ ~ttlres :re~re&~~~:t~ i>~:Vid~ ibfo~~tlo~ ()~ .. ~h~~cal ~~duCtio~ . . "" -/ . . .. ~ . . . . .. . . . . . . . :. . 
stOnig~: and use to State. ijmetgency ResP.ons~ COnunissi9~· (SBR~),.·U>cal ·Ei:nergency . . 
Plan~~ng ~nimiiteeS (LBP~) mi~-~ F~.O~j>artmen~ (LFDs). Tfiis~nables states and . 

·. lOcal co~Uiµti~:·to. pian'.for _lil<i':~poh.d~~t{<¥ve1y·to ch~mic8I.acei~~~ &Q.~Hnfprm · · . · 
po~~tl~y ·aff~ cjme~;of ~~~liskS.pO~ed. f>y:~he~~s ·pl'CSeni.' iii"~ireonimunhies, thereby 
Cq&Qling·fliein to prciteCt th~·enYift>~en.for:~~ Which'~ti).d :be 'da~Bge4 by an accid~nt ... 
F&µuie ~ ~~(y~With BP~ .. ~ ~~·~ility of stares.~a ·loc81.co~uiiities 't~ meetJhejr .· · • 
oollgatio~ and places emergency resporise.-perSomlel, the putilic and ~e environment at risk 
fr6ni a :ch~lllj~ .. re"i,ease. " . , .. ~ >· :. "•; .: '.! '. : · ~ .. .. : .. ; .· " .· . ... " . .: '. : . <. " ,·. . .. 

. · , : . ~ . . . . . .·. :. ' . . . . . ··. . . . •.· .. . .' .: . . .. . . . 
. ,' . . . . ·. ' . . . ·.. . .. : . . . .. . . ·. . : ,;: .' ;·. . . . .. .. . . . . . . . . ·. . 

· · · . · B~.erg~ncy plarining attdj;rep~e8s. ~E,Ps;are accepta~~~ wlie~·the. pri.µiary impact of 
the projeet.is Withb1Uie ·sain~ ·~m~r8¢il~y ·pJanning:district or~.'~ by the violations and 

. EPA .bas. nc)t p~vi~~ly ~~~Cd ·~e·criititY Wi~ .. ~clal ·~st~ce f~r'the ~C? p~ses as. the 
p~po~ ~BP~; . Further. this .tjpe :()f S6P'is ·hllo~e;o~r~eti·!Ite· ~BP ·invo.lves· non..(Jash · · . 
&SsiStari~ ~4there8re ·violaijo~:~f·B~CRA, or..repoiting. yiolations un,dei C~RCbA § t 03, (;>r . 
CM § ·i.12(r); or vi~Iatiq~ .ofo~etem~rge~cy p~g~ .sp~u or. r~Ie&se requiremehts alleged in . 
the compl~t~ · . .. · .... ": .. ·'·: ·' · · · 

... . .. 
: ·8. . .·Otl¢r·ty_pespfPrQiOOta: . . ~ .· -_·_ ,.. "; .· .... '.:· . .' .;' '· ·" 

. ·". P~j~ ~~~cd~~y·~~-·ca5e ~ ~~~;~ ~n~ninen~ merit .~ch d~ ~~t fit within 
at least one of the seven categories above'f>ut that are otherwis~ fully:eoilsistei;tt with.ml other . 

: ! " . • • • I • • • • ~. • • • •• I . • 

--·· .. ....... ----- ----··· ... ·-·- ·····-.... - -- ·- · ····· . 
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provisions of this Policy, maY. be accepted with the advance approval of the Office of 
Enforcement ~d CompliattGe Assurance. · · 

-9. Proiect~ Wbich Are Not Acceptable as SEPs 

The followii:ig are examples of the types of projects that are not allowable as.SEPs: 

a. General public educational or public environmental awareness projects, e.g., 
sponsoring public s~mitiars, conducting tours of environmental confrois at a facility, 
promoting recycling in a community; 

. b. Contributions to enviromilental research ·at a college or ~versity; 

c. Conducting a project, whic~ though benefjcial to .a cotnmwiity, is unrelated to 
environmental protection, e.g.; making a contribution to a non-profit, public interCst, 
enviroiuhental, or other charitable organization; or donatirig playground equipment; . . . . . .. . 

d. Studies or asse5sments Without a requireine~t to;.address the pr~blems identified. 
in the.study (ex(!Cpt as provided fQI' in§ D.S above); · . . . . . 

. . . 
e.-- . Projects .which the defendant/respondent will undertake, in whole or pru;t, with 
low-interest federal loans, federal eontracts,.federal grmi~~ o~ other forms of fedefal : 

. finaI;tciaI. ~sistance, or non-firtancial assistance ( e.S,, loan ~tees): . 
. . . . ~ . . . 

E. CALCULATION OF. THE FINAL. PENALTY . 
' ,' 

. . : . . . : . . . : .. ·.. . . . . . . . '·. ' 

. Substantial.penalties~ an iµlp0~t part Qf any.s~ttl<;m~rit for legal and t>Qlicy~easQ~. . 
. Without·P.enal#es qiere·would be n? d~~rietice, as ~gulatedentitjes would,·bave little iricetitive . 
to 'c0mply. A~~tionally, ~nalties are necessary as a ma~~r. Qf filh:ness to 'those regula~ entities 
that ~e the necessazy ekpCnditrires to ~mply on tini¢:" _viQlatol'$ s~ould not be allowed, to · 

.. ob~ a.i· econ<;>mic advaniage over. their 'oom~titort Whci ~mpli~. . . . . . .. . 
• • • ' • • •. ' • ' I • ' • • • • • 

.. · . ~a gen~ nile, the net costs ~ be m~~. by~ violatOr mperfonning a SBP;may. be · 
eo~~~e~ .~. ps:ie.factor ~detenniniog,. lii.t~apph>priate set;tfe.men~::artto~t • . ~:Settletn~ts :hf . 
. whic~ ~~fendanUresp~Hldents commit to co~duct i:SEl'; {the ·final settleml;nt pedifft ;must 
equal_ or .excm:i.either: · -~> ·the economic benefit of non~mpliance·: plui 10 pereeli't~f tlie .. 
• • • • 4 •• • • • • • • • • • • • i 

gr,avfty (qmpon~~t; or b) 25 perce~t Gf the_ gravity co~polient only; whichever is, gteater • 
. • 

, r' . ..... 

Calcµlating. the final wnalty iri a seltienient which inciudes. a SEP is a five step ·proeess . 
. Each of the ~ye $teps is e~lained. bel~w. ·The five steps. are ·&I5o .~1n the peilalty · . . ~ ' 

· . calcula~on worksheet attached to tills.Policy. . . . . . . . . ·. . 
. . . . ... . . .. ..... . · ···.•:"· 

. ~~ .· -:. 
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Step I: Settlement Amount Without a SEP 

a. The applicable EPA penalty policy is used to caltulate· the economic benefit of 
noncompliance. · 

· b. Th~ applicable EPA penalty policy is used to calculate the gravity component of the 
p~~lty· . The gravity component is all of the penalty other than ·the identifiable economic · 
benefit amolint, after gravity· has been adjusted by all o~er factors in the penalty policy (e.g. , 
audits, go'?d faith, litigation consid~rations), except for the SEP. 

c. The ~~unts in steps I .a and b are added.· This sum is the minim~ amount that 
·would be n~ssary to settle the case without a S.EP . 

.J • • • • 

· ·step 2: Minimum~ Penal~ Amount Wi¢t a SEP 

:The immmum penalty am~unt. must eq~ or exceed the economic benefit. of . 
. noncompliance.plus 10 percent <;tfthe gravity·cotnpQnent, or 25 percent of the gravity· component 
only, whichevei: is ~ter. The.qtlilimum penalty ainount is calculated as follows: · 

. . . . . . . . . . 

a. · Calclltate.10 pe~cen~ of ~vity {multiply am()unt in' step 1.h by 0.1 ( 
b.. .Add.

1
e¢onomic ~nefit (~ount i,n step ·I.a) ·to·amount in: step _ 2.~. · 

c. ~ctilate 2S percent of gravity (multiply am:ount in step Lb.by 9.25) .. . · 
d. · I<ie~tify ~e minimum.penalty 8mouii~~-the grea~r of step 2.o:or step 2.b..13 · 

siCp ·3. Qtlcuuue·thci $Er'Co8t 
. . . . . . . . . . . . .· ·. . ... \ . . ~· ' . . . ·: . . . . . . . . .. : . . ·. . . . . . 

. . . .'I)e ri,et' presenfafter~tax:c.OsJ:of~e SE?~ -hereinaftetcalled the "SE~ ~OST, nJs· the 
... mmPJi1um amount.~·EPA may·.~e· into· eoiisiden#ion in'. determfnin·g an ai>.Pratiria~ penatiy 
. ·natigation for.perfonnaliee of a. $BP. ·.Jn.order to. ~ilitate e~al~on of the SEP COST of a '. 

. · ·pro_jX)sed project, · the Agency ·~.· deyel9ped ~ ¢omput~r:,model CaUe4 PROmcT .. ~~ ··There ,µ.e · . 
.:..'.$:ee:' types of ci>s.ts.1hat Il\AY J;>e"associated with peno~ail~ 'of:a SEP (which ~ en~red into the 
· .PRQ~GT model)~ capi~ eosts·(e.g.,: eqttlpmen~ buil<Jings); .. one~~e nondepreci~l~ ·coSts. 

· · (e.g.~ ·removing conta~fna~ ~terials,,-purc~ing lait~~ ~~y~IOJ?~g ~ ~mpli~ce promoti~n 
. . . . . . . . 

.13 · Ppr$uant ~·the ~ebruarY . t 9~5 R;evised ·Interi~ .er~ Wat~r Ac~ Settlement Pen~ty P_oticy, ~ection · · · 
v,·a smaller minimll(ll. penalty am6unt may be allowed fqr a muniCit>ality. . . . 

... . . . . .. . . . ··:. . ·" . : . . . . . . .. . . ._ ' . . · . . 

. 
14 ·A copy_of~e·PRO~.eomp~r-pro~ softw~ ~d ~ROJBCT U~r's ~~u~ may~ 

purch~ by callmg· ~ N~QDal Technology Info.nnatiori Se..Vice·at (8.00) .SS3-6847, and as~ing for · 
: Document #PB 9S~S0040_80BI, .or th~y may be doWllloaded ffQril the. WorJd Wide Web.-at · .· · · 
· · "httP://WWw.ei>a.govfoeca/m~~iir'. . · · 

o o• •I • • 0 
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seminar); and amiual operation costs 3:11d savi~gs (e.g., labor, chemicals, water, power, raw 
materia:ls). 15 

To use PROJECT, the Agency needs reliable estimates of the costs associated with a 
defendant/resp9n.dent's performance of a SEP, as· well as ;µiy $avings due to such fa~tors as · 
energy efficiency gains, reduced materials costs, reduced wa:;te disposal costS, ot increa8es in· 
productivity. For example, 'if the annual expenditures m labor and materials of operating a new 
waste recycling process .is·$100,000 per year, but the new process reduces existing hamdous 
waste disposal exp~nd\tures by $30,000 per' year; the net-cost of$70,000 is entered into the 
PROJECT model (yariabl~ 4) . 

. ·. . . 
· I;n order to run the PROJECT model properly (i.e., to. produce a reasonable estimate.of the · 

net ·present after-~ cost of the.project); the nlimber of years.that amnual o~ration costs or 
saviiigs .wiIJ be expended in perfonning·the SEP must.be specified. At a minim.uni, the · 
defend8nt/respondent must be·required to implement the project for the same.number of years . · 
use<Hn the PROJECT modCI Calculation. (For exampie, if the settlement .~nient requires the . 
. defendant/respondent to operate the SEP ~uipinent.for two years, two·y~·should be entered as 

. the input for number of ye8ts ·Qfannual ex.Pense in the PROIBCT model.) ·. If certain_~s~ or ·. . 
savillgs appear·s.Peeulative, they should not be entered int6 the PROIBCT model. The' PROJECT 

·model is the prlmary methQd to determirie th~-SEP COST:fot piuposes of negotiating . 
settie~ent$. 16 · · ' · · ' · · · . . · 

· : EPA.does pot offer .iax adVt~ on wll~iq.et a regula~ed .enti.tY Jµay d;edti~t. SEP · ·: :. · · · 
. e~penditures from its .income· taxe$: If a defeilqant/respond~nt ~tes that it-wilf riot.dedtw.t the: 
cost·of a SEP .ffom itS taXes.and i~ ~willing ·t9 :ca~t iQ this iil the ~tilement ~0c~ert~- ~d~. 
p~ovi~e.~e· Agency with ~rtitication upon ·compl~~oli'of~e:·~EP ~ifluls r).otd~ueted th~ . ·. . 
S.E~ expendi~; tjie PROJECt·mOdel.cafoUlatio~:~puld oo· adj~ to ~culate the.$.~~ Go~i ·:, · 
withcitit reduetioris.for tai¢s: ThiS is a sinlple.adjus:tment to·the PROJECT 1n;Odel: : JiJSt·en~er.a _ 

... zero.for vari.able"7~ the marginal tax ntte. If a· business is not willing_ to.make (his co-tiii.eiit; .. 
o ' • • •• • • • • : •• ' ' • • • ,· • : • • t ' ~· • ! ' ·, , • •, : ' ' • I ' •' 

· . . ·' . ... . ; ' . . ... ·. \ . . . 

. . ·~ ··· The.PROmct cal~a~(~(i·.~tlP ·Cost is a i'easo~abie ~stmiaiC, and··n~f an exac~:~e~~~ . : .. ·.. . . . . . I . 

caJcQlatioii. llROJBCT.doos _not evaluate the potential (Qr mai:kei benefits. ~ich may accrue with (he . . 
peffol'Jllance of a. SEf (e.g., increased ~es of a prodtict, i~proved cor)iO~te public image, Qr improved : . 
employee morale). Nor daes it consider costs imposed·on th~govenuiient, 'such a5 ·~e cost to .the . · , . 
~gency for oversi~t ~f the SEP~ ·or the:burden <)fa lengthy ·n~goti~o~ ~ith a defendant/ re~pondept · · . 
Who ·d~s not propose a SBP.'*1tjl late in the settl~ment ·proeessr~u~li factors may be oonside~ in ·· · . . 
de~nnining a mitigatio~ i>ereetitage rather than.in .calculating after-tax east · · 

• ' • • • ' ' •. • '- . e • 

_. i6 SeePllOmCTVsei'~ -~u1,·1art,w1 t99s~ IfthcJ>ROmCTmOdet'~pe&rS btapproprfateto·a ·. 
. . p~cularfact sib:18tion, B~A ~cadq~ shouldJ>c eoilsulted t0 ·.~d~!>:~i.ff-~:~te~~Ve: appro~c~;. For ·: 
. _example, .".P~O.~:~~ nQt·readily;cal~ .. the<:O~ ~fiut ~ccet~*'.~mRJ.l&il~~~af.: 1\o ~~·of 
. such. a$~~- ~f~Y ~~.~c;lif!~~~s_t associated with·do~g:tfie ".~J~:¥tf J!#~~t.~~ re8ul8to~ 

. requ~m<'nt) and it.:.n~ ~~. ~pu1~te4 in a sllghtlydi~t ~~~::Pl~ ~~l~·With the Ofti~ -. 
. <?f Regulatory Enforceme~t for directions on how to calculate tho costs•of•ucli pl'OjQCts. · · · . · · 

@ . . . 

. . . : . ' . 
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. the marginal ~ r_ate in variable 7 should not be set to z.ero; rather the default settings (or a more 
precise estimate of the business' m~ginal tax ·rates) should be used in variable 7. 

If the PROJECT model reveals that a project has a negative cost during the. perloq of 
perfotmance of the SEP; this means that it represents a positive eash flow to ·the · · 
defendant/respondent and is a profitable ·project. Such a project is generally not acceptable as a 
.SEP.. If a project generates .a profit, a defendmitirespondent should, and probaply Win,. based on 
its own economic interestS, implement the project. While EPA encourages· regulated entities to 
undertake environmentally beneficial projects that are eoonoqtically profitable; EPA does not · 
believe violators should receive a bonus in the form of penalty mitigation to undertake such . 
projects as p~ of an enforcem~nt action. EPA does not offer .subsidi~s to complying companies 
to ·Undertake profitable ~~vironmentally beneficial proj~ts and it would thils b~ ·inequitable .and . · 
pervers~ t<:>.·Pl'Qvide su9h subsidies only to violators. In addition, the primary go~ of SEPs is to 
sectµ'e a fiivora~le environmental or public health outcome which wo'Qld not have occurred hut 

· fur th~ enfor~~enf ca8e settlement To alfo:W s.E~ penaity·mitigation for profitable projects . 
.. wo~d thwart'this g<:>al . .t7 · . · . · · ·: · · · . · · 

. .. 

sie,p 4: Petenni!U' the SEP. Mitiaation"Percentaae and' then the Mitigation Amount . . . . ... .. · .. ';:. . . . . . . 

. Step 4.'a: :.Midgation Pefs;entage . . ·After the SEP-COST has b~n ~culated, ~PA should 
determine What ~tceniage of that cosi may be· appli~ &S ri)itigation against th,e·.amo~t EPA ·· 

. would se.ttl~ fOrbUt fof"the SEP. The quaJ.ity of.tfie SEP shoUtd be examined.as to whether.and 
. h(rw·effeetiv~JY itiwhieyes .each of the folloWing six factors liste<ibelow. (The factOis are·not 
Usiaj inj~riorl.iy <>¢er.}. " .. · .. · .. · -. .. "· · · 

' . . . . . 

• .. ~ .. ikiefits'.io the pQbUc ~r Enviroomenflt.r,arge. ·-While till SEPs i;>enefit public healtli cir 
. ::" . . the·.~nVif9~en~· SBPs which ped'onn well· on this .factor will ~ult in sigmncanh1µd 

qu$niifi4B1~ remlc4,on in Oiscb&rge$ :of pollutalits to 'the enviroajllent aqd~the .ted~ctioµ in 
risk 10: .• e.:general.p\Jblic • . SEPs afSo. Will peiform ~ell on this ~to~ to the ·~xtent ~ey · .. 
~t i,11 si~ti~t an~ to the eXte~t-p0ssible, ~easurabte progre8s fn proteCtillg·and · 
rest_Orliig ecosy~ins· (ipcl~ding . wetlariCls apd .endangere<l' spee~es. ~ltats):. . . .. . . . 

·. . . . . . . - . . . .. . . : . . . - . . 

·• · · xnri~~anV~~.~·. ·SB~~ wm~h ~rrorm.~~u o~ tbis.tactor will tµrther. die dev~~<>~~en~ .· · . 
implementation; or. ~~em4iatiQn of innovative P~.sses, technologies, or methods , _ . 
Which· more etfeciively: . reduce the generation, rel~e or disposal of pcdlutan~;. conserve 
natural ~otirces; .restore. end pl'Qtect ·ecosyStems; protect end&µgered ' spec~e$; or promote 
· compliance. 'I'.flis-.iiicludes ~technoiogy' forcing" teehniques whi~h ~Y establis\t ne'Y 
regwatOry ".~c~." · · · · '. . · . . . . . · · · . 

. . ·. 
· 17 ·The .pen~it)r ·mitigation. guldelines provide· that the amount ~f mitlgatio~ ·should not exceed the net 
cost of the .projeet. . TQ° provldo penalty mitigation for profitabie projects would 6e .providing ~ credit in 

. excess Of net easts. · · · 
: (. . 
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. . 
Enviroiunental Justice. SEPs which perform well on this factor will mitigate damage or 
.reduce risk to minority or low incQme populations which may have been 
disproportionately exposed to pollution or are ~t environmental risk. 

· Community Input. ' SEPs which ·perfonn well" on this factor will h~ve ~een developed 
taking into consideration hiput received from the affecte~ community. No credit should 
be given for this factor if the defendant/respondent did not actively part~cipate in 
so.Heiting and.incorporating public input"into the SEP. · 

Multimedia Imilacts. SEPs which perfonn well on this factor ~11 r~uce e~issions to . 
more than one .medium~ ·. . 

Pollution Prevention. SEPs which perfonn well on this factor will develop and 
. ~implement ·pollution prevention" te~hniques· and p~ctices . . 

'.( . . 

-The better the ~rfonnance of the SEP un~~r-each ~f these factors, the higher .the 
appropriate ntltigati·on -percentage. The percent of penalty mitigation· is· wi~ EPA' s discretion; 
there is no presumption as to the correct.percentage of mitigation. T_he. mitigation perc~ntage· 
sliould not exceed.SO percent of~he· SEP COST, with tW-0 e~ceptions: · 

. (1) for small .b~iness((S, gove~ent ~encie~ or entit~es, and noil,-profi~ organiµtlon8, 
this mitigation_j>ereeritage of the .SEP.COST may-be-,set-as high~ too percent if the . · 
defenrumt/resp_otideti.t can·_demonstrate ~~project is of outstanditig qµality. · · · 

., . . . 

(2)'For any,defendantf~spond~n4 if th~ .. SEP impleiiteqts ·pollution ~~¢ventioi:i, ,the 
mitigation .~tage .of the SEP_ COST may!,be -~tas higlr:.as -1{)0 -~ntifthe ..... 

. · defe~daiitlre$_w)ident can "demoll.$trilte. that:'the :project is of outstandiilg quality> .. 
, .. • i • . : . . . . . . : . . . . 

·· If ~e gove~erit in~ ~oCilt~ signifi~t resources to.mqnitoting and revie\ving the : .. · · 
impl~mentatjon of a proj~~ ~ -iowennitigation ~ntage of the-SEP CO~T may-~ appropriate. . . . . . . . . . 

. . . ~n adniliii~tlve ~nforce~ent aeti~~ iti.Which .. there is a ~tatutory ~t'cconuilri~y :' 
- called ~'clips'') ·on the tot8I ~um penalty .that may. be sought in a shlgle action, the wh 
penalty~btain~ plus the amotirit of peruuty ini~ga~on credit du~ ~o the SEPs shall not-exCeed . 

· the limit. · : · · · · · · · ·. · . · · ·' ·: . · · · · · 

.·. · .Ste.p 4.b: SEP .Mlti~tiOri Am~i .. The SEP COST · (~culate~ipursuant to step J) i~ · 
multiplied by the mitigatioil..percentage (step 4.a) to obtain the SEP .mitigation ~ouiit, w~ch.- is 
the·ainount of the SEP cost that may be u8ed in potQntially mitigating the preliminai;Y settlement 
penalty. . · . . . · · . · · · . · · 

... 

/•, 
. .~J 

-~ 
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Ste.p 5: Final Settlement Penalty · · 
.. . 

. 5 .a. . The SEP mitigation amoµnt (step. 4 :b) is then subtracted from the settlement 
amount without a SEP (step l.c). . · 

s·.b The greater of step 2.d or step" 5.a is the minimum final settlement penalty 
allowable based on the perform8!l~e of the SEP. · 

F. LIABILiTY FOR PERFORMANCE 

Defendants/J;es"pondents (or their successors in interesO are responsible and legally 
liable for ensuringJliat a SEP is completed satisfactorily. A defendant/re.spondent ntay not . 
traiiSfer this r~ponsibility and liability to someon~ else, oomm~nly Called ·a thUd party. : Of 
course;· a· defendant/respondent may use ·contractors or ·eonsuitant$ to ~sist it~· implementing a-. 
SEP.18· . . · · · . . . . 

G~ OVERSIGHT ANi> nRAFriNG ENFORcEABLE SEi>s . . . . ' ' . . . . 

· T4e settlement &greem~~t should a~tely:~d .com.PI~l)' ~~c~be f:h~ .. SE~: (~¢e .· 
telatecllegal guidelirie .4 in .§.C abOv~;) Ifs~oµld d~scri~ the ~itic actions to. be:performed by 
·the .. defendant/fe$ponde~t an~ pr~~~e for a relial?Ie.and objective . .p~.to-verify ~ $,e· 
defeiidantl~j;ondeiit ~"timely completect~.e.PrOJ~.· '11riS may" requiie fh:e .:· . I . . . . 

defen~t!ires~nde~t to *1hln.it periodiq· rej>9rts ~o:EP A. ·.The dtfen~t/r;'espandelit jiiay ·utiirae . · 
Bn outside .. auditor ti> v~rify.perfor:man~. an~ tiie·d~f~n~f!~nq~~~.shoUld:be. Uiad~._ ... . 
respoi1$1bl~. for'th~. coSt of anfsuch actiVities. The defettdaiit/resJ>Q~den(reinains~llSible for . · · · · 
th~ qww~··~d liin~liness of any acti~~ pe~oriµ~·~~ any tepo~_prep~·~~~ su~~~ed ·by the· . ·. . . : 
a~tor. A~ tep0rt .¢ertified by an S:pp~p.riate oorporat~ o~tjaJ,.~p~·e·*> :EP ~and . · 

· evidencmg compfetioti of the SB~ and documenting: SEP expenc;litureS,· should lxr~. : . , 

. . . . ;T~~tbeexietrt~ili1e,~;'11bwdbe~1o"~~~fi1s .· ·· 

. asso.ciated -With the project arid proVi~ ~p A. .witµ arep9~·t"setting. forth how the '~n~~ts ·v,:ere . . 
. ineasµred.ofeStiinatecf. The ·defen~~u;ttl~po~d~Jit. iho.uld agree; tb,af<'Yhe~ever it publicizes · · 

. · ·a SEP . .qr the multi. of a SEP; it will state in .a pronihu!ilt ma'1n~r that. th~ p~-Oject Is being . · . . 
, underltlken aS part of.the setilem~nt :Of an,_enfo~Jilent acti~il. ·.. .. .. •· . . . . . . . . . : . 

. , . • · . . . " l. · ,. .· • •.• . • . 

·.• · The·~ of a SEP Wil(yill-y. dej>enditig-.o~ wheth~r the· SEP js behig P¢efonned as part -
. of an adlltinistrative ·or judicial etlro*-~~nt· actiqn. SBPs. with ·long i.illple.ni~ta'.tion schedules. 

(e.g.", 18 mon~.or longer), SEP$ which require.EPA review and;~niment on.interij1fm.ijestone 
activiti~s, and other complex ·SBPs· may m~t .be approp~~te in -.adin;n~strati~e. ~orceµ:ient : . 
;. · , . . . . . . ' 

.. - t·. 

• t 11 Non-profit orpiimtiqns~ ·such as .universities ~d public·interest gn)~ps,-ma:y functio~ .as · 
: contractbi's or consultants;. . . . ' . . ; . . . . . . . ·. . . . . . . 

·· .. 
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. . 
actions. Specific guidance on the proper drafting of settlement documents requiring SEPs is 
provided in a separate dc;>cwnent. 

H. FAILURE OF A SEP AND STIPULATED PENALTIES 

If a SEP is nof completed· satisfactorily, the 4efendant/respondent should be required, 
pursuant to th~ terms of the ·settlement doc~ent, to pay stipulated penalties for Its failure. · 
Stipull\ted penalty liability should be established for each of.the scenarios set forth below as 
app~priate tQ tlie individual case. . · 

· 1. · Except-as provided in paragraph 2 imme4iately below, if the.SEP is not · . 
completed satisfactorily/a substantial stipulated j>enalty should be reqUired:. Generally, a 

. -: s~bsfa:ittial stipUiated pen8lty is be~~rt 75 and 150 percent of the amount by·which the 
_. settlement pena,lty was mitigated on. account of the SEP: . · · · . · · - . 

2. . If the SEP Js not completed satisfactorily, but the defendant/respondent: 
~) inad~ good. fai~ and tiinely efforts to compfete the project; .an'.d b) ~rtifies, 
wi~ $upporiing docuni~ntation, that at least 90 percent of.the· amount of 
money·wJ.iic~ was req\J.ir¢ to be s~nt Was expended on.the SEP;no stipulated 
pen8lty is: necessmy. . · · : · . 

3. · ·If the· SEP."is satisfa~~rily· C:o~plet~, but the def~ndant/respaµde~t spentless 
.thmi'90"percent of the antQ~t of money required to ~- Spent for f4e.projec~··a small 

. , stipul~too ~natty ,sholltd be required . . Generally: a sriiaU. stiptila~ penait}r. is betwee~ 10 
aJ?.d i5··~rcent t>rth~ ~<)tint by whi~h·the ·se~ement ~Datty.wa8 ·i\litigate<f<>n 8cco?Dt 

· _. 9fthe·.SEP. · ·. ,. · · · · · 
.: ·. 

. . . . . . '· .. . , ·: . ,· . . . . . 

_. ·4~ . : ..... If~e~SE~ is·sansfactorlly completed, aiid tlie 4efendaiit1iespond~nt speq.t at l~t 
· .. · . 90. _pe~n~ of ihe amount of money r:equfred -to be spent for .the project,' no stip14atect .. . · 

:j>enaltf.. iS necessary . . · . · ·· · 
. . . . . . · . . ·. 

. ·: . ·. ·:~~,de~~lnatlons of.~ether the s~~ has been Sa~mctorily cori)pleted.(i.e., purswint ' . ....~ .. ~ . . . . . . . . 
·to. the-tenns Qf th~ ~ment) and .whether the defendant/respondent haS made a. good faith, 
. ?rn:ety· ~~ort'~? ~pl~m~t ~e ~:EP -~f?~d be res~ed to· th~ s~le dis~~ti?n of EPA; ~specially 
·m ad.µtinistrattve .actions m which ili,ere 1s often no. form~ _d1spute resolution)>ro.cess.· 

: 

•' 

.t-'~~ 
:' .: ~ 

1.; .. /. 

. . . : 
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· I. . COMMUNITY.INPUT 

In appropriate cases, EPA should make special efforts to seek input on project proposals 
from the local comm~ty that may have. been adversely impacted by the Violations. 19 Soliciting· 
community input into the SEP development process can: result in SEPs Utat better address the 
needs of the impacted community; promote environmen~jl;IStice; produce better community· 
understanding of Er A enforcement; and improve relations between the community and. th~ 
violating facility. Community involv<?ment in SEPs may be most appropnate in cases where the 
range 9f possible SEPs is great and/or multiple SEPs may be negotiated. 

When soliciting conununity input, the EPA negotiating. team should follow the four 
guidelines set forth below. · 

1. Commqnity input should be sought ·after EPA knows that ~e defendant/respondent is 
interest~ in doing a SE~ and is ~ll~g ·to seek .~~unity inpµt, appro?Cimately h9w 
much money may be available for-doing a SEP, and that settlemeiit of the· enforeement 
action is likely. I~thC.Se conditions are not ~tisµed, .EPA will . Jui;v:~·yery J~ttle infortnatiQn 
!o provide communities regarding ·the ·scope of possible .SEPs. 

i. The EPA negotiat;ing teani shoµld use ~th iI:U<?imal 8:f1d"fo~ m~thods io ~ontact the 
'.' "loCal co~unity .. Infomial '_niethqds ~y involve te•e.Phone calls ~. 1~ c<>mintinity · 

organizations, local churehes~ lo~ elected leadel'S, lo'Cal chaq>.bers.of ~mmerce, or.other 
groups. Sin~ Bi> A may nof.be able~ ident:ify all int~reste<f~riuµ~cy gro~ps, a pub~ic 

· notice in a I~~ ne'Ys_p~r ~y be:~pprop~ . . -' . . . . . 

. · ~·~ .-;o ens~ that co~wtlue8·~~~ am~ opp0rtwuty.·~.p~ci~~,' th~· BP~ 
negotiatfug team showd proVide futbrmaijon to.cpnuntinitics ~utwhat.$·~Ps ~, the 
9PWrtlinities and limits of such proj~~. 1h~ confidentiai natUre ·or-settlement- . . . 
µ~gotiations~ aild.~e reason&l?'e pO~ibilities.aiid llinttations ~·the: c~nt ~~QtCe~~n~ 
action. · This C8J1 ·be 4one·by"~ol.~ a public ~eetin$~. tJ$m!J.y .~~~e ev~~, a~~ l~~ 
schooi or ·racijit)r. The El> 1~;neg~~ating team may wish 19 use ~~unify.· ol,ltreach . 

. ·eXpeitS at :EPA or the. Dei>artm~tof Justf.ee.in concJucting jhis ·°*~;- Sometimes the . 
deferid8ntlresi>ondenn~ay play &n:~tive.role at.this·mqeting and· have its-ow~i experts . 

· · assist.in the p~s: · · · · . , . · 

4. After the: initlal p~blie .meeting, .the ~xtent ofeommwrlty input anci ptµ'ticip~tion. in $e · 
SEP qevel~pment process will have:.to be determined. The amo~t ~f input and . · · . . . · 
parti9ipation is likely to vary with eac.h ca.se. Except-~ extra~rdimuy circumstances and 
with a~ment of ~e p~es, repres~ntafi:ves of.community gro~J?S. .~ not p~~ipate 

. . . ,· · . -. . . . 
. . . . 

19 . In clvil judici~ ~s, the Department~of J~ce a~y s~~ p~blic co.~~~t o~ ·Jooged ~tt~ent . 
. :decrees thrOug~ ~ F~eral R~gi• no~cc;. .. See 28 C~ §S0:7. Ince~ adminWr&tive enforcemcmt · 

. : actions, ~ere~ also public notice requiiements.that are followed before'a settleme~ is &.r~. ·see 
40 CFR Part.22; . 

. . .. ~· . -.. -...... ... . ... ··· ·· ...... ~ ... -.. .. . 
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directly in the settleine~t negotiations. This restriction is necessary because of the 
confidential nature of settlement negotiations and because there ·is often no equitable . 

· pro~ess to determine which colrumµrlty .group shoul(i directly particip~te in th~ 
negotiations. · · · 

. J. ·EPA PROCEDURES 

1; Approval$ 

Th~ authority of a gove~ent official to approve a SEP, is included in the official's 
authorlty to settle an enforcement case and thu8, subject to the exceptipns s~t fqrth her~, no . 

. specjf) ~ppr~vals ~e required. The special approvals apply to hmh administrative and judicial 
enforcement actiol,lS as foUows:· . · · , · . · 

. b. 

·c. 

. : ll~gI~~ in ·which a SEP is propqsed for impiementation shall be given. the 
opportunity' to review ~d comment on the proposed SEP. 

. fu. al{ cases ii) which a proj~t may not f\illy Cotµply with the provis~ODS· of this . 

. Policy (e.g., see.footnote 1); ·th~ SEP must~ approved by the EPA Ass~stant 
.. · ".. A~to~ .for Enf<)reement.and .Conipliart(:e Assuranc~. If a proje.ct does not 

fully ~inply ·with alfof the legal giiideliries in·this Poli<?y, tlie· request.for 
approval.m.U.St setfortli a.legal anaJ.ysis supportiitg th~ ·concliision th8tthe. proj~t. 
. is within EPA '.s fogal. ~uthorlty and is. ·not otlie:rmse inconsisteµt With.law. . 

fu.all cases ".~ ~~h a·sEP·w~~d in~oi~e .. ~tlvi~es o~ide ~e Unit~ ·Siates, the 
. SE~.mll$t.be appro~eci-in.ady&nce by.the A.ssi$m,t Adininistl'a:tor mid,.ror ju(iiqial .. 
... cases otjly~ ~e AssistanfAttomey Oenei-al fottli~ En'Vironnient ab.~ Natufaf .. 
Resources·DiVision· of the Department ofJ~ce. : , . . 

·t. . . . . f. . . 

d. .. hi all '~es· in~~~.~ en~timentat. ~niP,lian~ k~~otion.project (s~ti~n . · , · 
D.;(>) or:a projecriri the·-'~other'.' ·categoiy (seetion D.8) is·eont¢mplated,.the project · 
intist. be appJ.'.Oved ·~ adyari.ce by the appropriate offiCie in. OECA, unless .otherWise · · 
c;leleg~ted. . .. · - · 

. .fu ~h ~~in ~ch a s~r is .included as part of~settle~eitt, ~ ~xplanati.on ofthe sap· 
· ~th:supporting ma~rials (iJ;lcluditig t4e PROJECT model printout, where applicable)-mu8t be 
· ihcluded as part of°the CS$~ file: The ·eXJ>-!~tton ·of the $BP·.siiou1~· expl~·how the ·five steps 
set fo~ in -~~on A.3 above luive ~n used to .eval~te 1'1e ·project.and .include a description of 
the expected benefits assopiated with·'the SEP. The explanation must include a.description.by the 
~riforcement attorney of how 'n~xus and'the otl)er legal gwdeliries .are satisfied. . . 

. ' 
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D<?cumentation and explanations o( a parti~ular SEP may ·constitute confidential 
settleme~t info~ation that.is exempt from disclosure under the Fre~om oflnfonnation Act, is 

·. outs.ide the scope of disco~ery, and is pr.otected ~r v.arious privileges, .including the attomey
client privilege and the attorney work-product privilege. While. iridivi<f:ual Agency evaluatipns.of 
proposed SEPs are confidential, privileged documents, this Polley. is a· publfc document and may 
be released to anyone upon request. · 

This Policy is primarily for the ~e. of U.S. EPA enforcem11nt personnel in settling cases. 
: E]!A reserves tbe right to change this Policy at any time, without prior notice, .o_r. to act at 
variance to this" Policy. · ·This.Po/icy.does.not crea(e··any rights, duties, ot obligf;ltions, · 
. l11!JJll~d or otherwise, in any third parties. · · · · · · 

,, 

.. 

. •,· ~.-- -.- . -.· . 
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AITACHMENt 

SEP PENALTY CALCULATION WORKSHEET 
Thi~ worksheet should be used pursuant to section E of the Policy. 
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Specific Applications of this Worksheet in a Case Are Privileged. Confiden_tial Documents. 

STEP AMOUNT 

STEP 1: CALCULATION OF SETTLEMENT AMOUNT WITHOUT A SEP. 

La; . BENEFIT: The applicable penalty policy is ·us~ to calculate·the.· $ 
. . · economic benefit of nor~compliance. 

Lb. ORA VITY: . The applicable penaity policy is use'd tQ Calculate the $ . 
gravity.comP<>nent of the.penalty; this is 8ravity after.all adjustments 
in· the applicable poli9y . 

. .1.c SETTLEMENT AMOUNT without a SE.P: . Sum .of step 1.a plus l .b. $ 
. . . . . .· 

STEP 2:. CALCULATION OF nm MINIMUM PENALTY AMOUNT.WITH.A SEP 
•, 

'.i:a · 10% of ORA VltY: Multiply amount in step Lb by O:~O · $ . . . . . . . . 

2.b BHNEFIT~~~S . 1Q% of°GRA\~I1Y: Su~:ofs~p. l.a plus st~p2.a. ·~ 

2~c. 25 % of GRA VI1Y: Multiply amount· in step Lb by 0.25. . . $ . . . . . . . 
2.d MINIMUM PENAL TY.AMOUNT: Sel~t greater of step 2.c or step ; $ 

2~ . . . ' 

.STEP 3:· CALCULATION OF nm.sEP coST ·-usING1>R01ECT .. $ 
MODEL. - -. 

' ' : 

STEP 4: CALCUtATION OF MITIGATION P.ERCENTAGHAND. MITIGATION . 
. :M40m,rt,. . • ... I • 

. ' . 
4.8. SEP Cost Mitigation Percentage . . Evaluate the project pur.suantto the ·% 
· 6 mitigation ·fa~tors in the PQlicy. Mitigation percentage should not 

exceed· 80 % unless ~ne of the exQepti~ns._ applie~. 

4.b. SEP ·Mitigation Amount. ·Multip,y·step 3 by step 4.a . . ; $ 

S.TEP·S: CALCULATION OF .TiiE FINAL 'SETTLEMENT PENAL TY. . . . .. . . . . 

5.a Subtrac.tstep 4.bJrom step l.c $ · 

5.b. Fin~I Settlement Penalty: Seleet greater of step-2:ci or ~tep s .~. $ 

. ·. : 


